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EMERGENCY.

finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
l l LE S rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034).

TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 19. QUARANTINES AND
NOXIOUS AND INVASIVE PLANTS
SUBCHAPTER X. CITRUS GREENING
QUARANTINE

4 TAC §§19.615 - 19.621

The Texas Department of Agriculture (the department) adopts on
an emergency basis new §§19.615 - 19.621, which establish a
quarantine to prevent the spread of a recently discovered citrus
greening (Candidatus Liberibacter asiaticus) infection to non-in-
fected areas. The department believes that immediate action is
necessary to prevent the spread of this citrus greening infection
to other commerecial citrus groves, citrus nursery plant production
areas of Texas, or other states, and adoption of this quarantine
on an emergency basis is both necessary and appropriate.

The new sections: (1) require that any citrus plant (any plant in
genus Citrus, Eremocitrus, Microcitrus, Poncirus, or Fortunella,
including orange jasmine and any hybrid, grafted or other plant
having parentage in any of those genera) or detached citrus fruit
containing or in close association with citrus leaves, stems, or
plant debris located within the quarantined area be destroyed or
treated to prevent the spread of the disease; and (2) prescribe
specific restrictions on the handling and movement of quaran-
tined articles from the quarantined area. The area subject to the
emergency quarantine is located in Hidalgo County and is de-
fined as all areas encompassed by a five-mile radius extending
from the point in San Juan, Texas on FM 2557 halfway between
the intersection of E. Moore Drive and FM 2557 and the inter-
section of El Gato Road and FM 2557.

This emergency quarantine is being established because the
Texas Department of Agriculture (TDA) and United States De-
partment of Agriculture (USDA) Animal and Plant Health Inspec-
tion Service have confirmed the detection of citrus greening in
a tree in a commercial orange grove in San Juan, Texas in Hi-
dalgo County. Citrus greening is a destructive plant disease that
poses a threat to the state's citrus industry. The department took
immediate action to quarantine a five-mile area surrounding the
detection and issue an emergency seizure order, thereby pre-
venting the movement of quarantine articles outside of the quar-
antined area, without proper treatment. The infected grove has
been treated for the control of the Asian citrus psyllid, an insect
that is the vector for spreading citrus greening to citrus trees.

The citrus and nursery industries in particular are in peril be-
cause without this emergency quarantine action, USDA could
quarantine the entire state of Texas and, as a result, important

export markets for citrus plants could be lost and all citrus plants
would be subject to more costly production in enclosed struc-
tures under stringent requirements prior to export from the state.
This emergency quarantine takes necessary steps to prevent the
spread of the infection thus protecting the state's citrus fruit and
nursery crops, agricultural industries of vital importance to the
state of Texas.

New §19.615 states the basis for the quarantine and defines the
quarantined pest. New §19.616 designates the areas subject to
quarantine. New §19.617 lists the articles subject to the quar-
antine. New §19.618 provides restrictions on the movement of
articles subject to the quarantine. New §19.619 provides conse-
quences for failure to comply with quarantine restrictions. New
§19.620 provides an appeal process for certain agency actions
taken against a person for failure to comply with the quaran-
tine restrictions or requirements. New §19.621 provides proce-
dures for handling of discrepancies or other inconsistencies in
textual descriptions in this subchapter with graphic representa-
tions. This emergency quarantine replaces the emergency cit-
rus greening quarantine filed by the department on January 20,
2012, and published in the February 3, 2012, issue of the Texas
Register (37 TexReg 433). It will be updated or replaced based
upon new data or information.

The new sections are adopted on an emergency basis under the
Texas Agriculture Code, §71.004, which authorizes the depart-
ment to establish emergency quarantines; §71.007 which au-
thorizes the department to adopt rules as necessary to protect
agricultural and horticultural interests, including rules to provide
for specific treatment of a grove or orchard or of infested or in-
fected plants, plant products, or substances; §12.020 which au-
thorizes the department to assess administrative penalties for
violations of Texas Agriculture Code, Chapter 71; and the Texas
Government Code, §2001.034, which provides for the adoption
of administrative rules on an emergency basis, without notice
and comment.

§19.615.  Basis for Quarantine; Quarantined Pest - Dangerous Plant
Disease (Proscribed Biological Entity).

(a) Quarantined pest is Citrus Greening. The department finds
that Citrus Greening, (Candidatus Liberibacter asiaticus) is a danger-
ous plant disease that is not widely distributed in this state.

(b) Description of dangerous plant disease. Citrus Greening,
scientific name Candidatus Liberibacter asiaticus, is a dangerous dis-
ease of citrus plants (any plant in genus Citrus, Eremocitrus, Microc-
itrus, Poncirus, or Fortunella, including orange jasmine and any hybrid,
grafted or other plant having parentage in any of those genera). Citrus
greening is a bacterial disease that attacks the vascular system of plants.
Once infected, there is no cure for a tree with citrus greening disease. In
areas of the world where citrus greening is endemic, citrus trees decline
and die with a few years. Citrus Greening is considered a serious dis-
ease by the United States Department of Agriculture (USDA) as well

as many states.
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(c) Establishment of quarantine. The department is authorized

Asian citrus psyllid (Diaphorina citri Kuwayama) prior to movement

by the Texas Agriculture Code, §71.002, to establish a quarantine

outside of the area.

against the dangerous plant disease, Citrus Greening, identified in this
section.

§19.616. Geographical Areas Subject to the Quarantine.

(a) The quarantined area (geographical areas subject to the

§19.619. Consequences for Failure to Comply with Quarantine Re-
strictions.

A person who fails to comply with quarantine restrictions or require-
ments or a department order relating to the quarantine is subject to ad-

quarantine) is located in Hidalgo County and is defined as all areas

ministrative or civil penalties up to $10,000 per day for any violation of

encompassed by a five-mile radius extending from the point in San

the order and to the assessment of costs for any treatment or destruction

Juan, Texas on FM 2557 halfway between the intersection of E. Moore

that must be performed by the Department in the absence of such com-

Drive and FM 2557 and the intersection of El Gato Road and FM

pliance. Additionally, the department is authorized to seize and treat or

2557.

(b) A map of the quarantined area may be obtained by contact-
ing the department's Valley Regional Office, 900-B East Expressway
82, San Juan, Texas 78598, (956) 787-8866.

§19.617.  Articles Subject to the Quarantine.

An article subject to the quarantine, or regulated article, is an item the
handling of which is controlled, regulated, or restricted by Chapter 71
of the Texas Agriculture Code, this subchapter, and any department
orders issued pursuant to this subchapter and Chapter 71, in order to

destroy, or order to be treated or destroyed, any quarantined article that
is found to be infested with the quarantined pest or, regardless whether
infected or not, transported within, out of, or through the quarantined
area in violation of this subchapter.

$19.620.  Appeal of Department Action Taken for Failure to Comply
with Quarantine Restrictions.

An order under the quarantine may be appealed according to proce-
dures set forth in the Texas Agriculture Code, §71.010.

§19.621.  Conflicts Between Graphical Representations and Textual

prevent dissemination of the dangerous plant disease to areas located

Descriptions, Other Inconsistencies.

outside a quarantined area. The following articles are subject to the
quarantine.

(1) Citrus plants (any plant in genus Citrus, Eremocitrus,
Microcitrus, Poncirus, or Fortunella, including orange jasmine and any
hybrid, grafted or other plant having parentage in any of those genera)
located in the quarantined area;

(2) Detached citrus fruit in the quarantined area with at-
tached citrus leaves, stems, or plant debris or in close association with
citrus leaves, stems, or plant debris; and

(3) Citrus leaves, stems, or branches.

§19.618.  Restrictions on Movement of Articles Subject to the Quar-
antine.

(a) A regulated article originally located within or moved into
the quarantined area may not be moved outside the area except as oth-
erwise provided by this subchapter.

(b) Citrus plants (any plant in genus Citrus, Eremocitrus, Mi-
crocitrus, Poncirus, or Fortunella, including orange jasmine and any
hybrid, grafted or other plant having parentage in any of those genera)
must be either:

(1) held without further movement within or outside the
quarantined area and treated with a pesticide labeled for the control
of Asian Citrus Psyllid and for use on those plants, in accordance with
that label, for the duration of the emergency quarantine; or

(2) destroyed.

(c) Detached citrus fruit originating within or brought into a
quarantined area may be moved outside the quarantined area if the har-
vested fruit is rendered free of all leaves, stems, plant debris, and the

(a) Inthe event that discrepancies exist between graphical rep-
resentations and textual descriptions in this subchapter, the representa-
tion or description creating the larger geographical area or more strin-
gent requirements regarding the handling or movement of quarantined
articles shall control.

(b) The textual description of the plant disease shall control
over any graphical representation of the same.

(c) Where otherwise clear as to intent, the mistyping of a sci-
entific or common name in this subchapter shall not be grounds for
avoiding the requirements of this subchapter.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency's legal authority to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200432

Dolores Alvarado Hibbs

General Counsel

Texas Department of Agriculture

Effective date: January 27, 2012

Expiration date: May 25, 2012

For further information, please call: (512) 463-4075

¢ ¢ ¢
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SPROPOSED
ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).
Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 81. ELECTIONS
SUBCHAPTER B. EARLY VOTING
1 TAC §81.41

The Office of the Secretary of State, Elections Division, pro-
poses new §81.41, concerning the preparation, storage, com-
parison, security, and retention of electronically recorded images
of mail ballot applications, mail ballot carrier envelopes, mail bal-
lot jacket envelopes, and mail ballots, as authorized by §21 and
§22 of the Act of May 29, 2011, 82nd Legislature, R.S., House
Bill 2817, Chapter 1164 ("Act").

The Act authorizes early voting clerks to electronically record the
images of mail ballot applications, mail ballot carrier envelopes,
mail ballot jacket envelopes, and mail ballots. The Act also au-
thorizes the use of electronic images of voters' signatures taken
from mail ballot applications and mail ballot carrier envelopes in
the course of verification of those signatures by signature verifi-
cation committees pursuant to §87.027(i), Election Code.

The proposed rule is consistent with the legislative intent of the
Act, namely, to reduce the paperwork and simplify the adminis-
trative burden caused by voluminous mail-in voting in populous
counties. By permitting a reduction in the amount of paper sent
to the signature verification committees in those counties, the
law and associated proposed rule are designed to encourage
the timely processing of ballots by mail. The proposed rule also
clarifies the procedures for preparing and retaining electronically
recorded images of mail ballot materials.

Keith Ingram, Director of Elections, has determined that for the
first five-year period the proposed rule is in effect, there will be
no fiscal implications for state or local government as a result of
enforcing or administering the new rule.

Mr. Ingram also has determined that for the first five-year period
the proposed rule is in effect, the public benefit anticipated as
a result of enforcing the new rule will be to speed the process-
ing of election returns in political territories that experience large
volumes of voting by mail. There will be no direct adverse eco-
nomic impact for small businesses or micro businesses. There
will be no effect on individuals required to comply with the rule
as proposed.

Request for Comments

Interested persons may submit written comments on the pro-
posed rule to the Elections Division, Office of the Texas Sec-
retary of State, P.O. Box 12060, Austin, Texas 78711-2060.

Comments may also be sent via e-mail to: elec-
tions@sos.state.tx.us. For comments submitted electronically,
please include "Proposed Adoption of Rule §81.41" in the
subject line. Comments must be received no later than 5:00
p.m. on March 12, 2012. Comments should be organized in a
manner consistent with the organization of the proposed rule.
Questions concerning the proposed rule may be directed to
Elections Division, Office of the Texas Secretary of State, at
(512) 463-5650.

The new rule is proposed pursuant to the rulemaking authority
explicitly provided in §22 of the Act and by §31.003, Election
Code, which provides the Office of the Secretary of State with
the authority to obtain and maintain uniformity in the application,
interpretation, and operation of provisions under the Texas Elec-
tion Code and other election laws.

No other statutes, articles or codes are affected by this proposal.

§81.41.  Electronic Recording of Ballot Materials and Applications

for Ballots by Mail.

The Office of Secretary of State implements the following procedures
relating to voting by mail, as required by and pursuant to the Act of
May 29, 2011, 82nd Legislature, R.S., Chapter 1164, §§21 - 22:

(1) In an election in which an early voting clerk has deter-
mined that pursuant to §87.027(a), Election Code, a signature verifica-
tion committee shall be appointed, that early voting clerk may exercise
further discretion by choosing to electronically record images of any or
all of the following records of that election, for the purpose of achiev-
ing more timely and efficient ballot processing:

(A) applications for ballots to be voted by mail;

(B) statement of residence forms;

(C) copies of identification forms for voters who are
designated as ID voters on the official list of registered voters;

(D) carrier envelopes; and

(E) ballots (including federal write-in and state write-in

ballots).

(2) Except as outlined in this section, the review and veri-
fication of signatures by a signature verification committee using elec-
tronically recorded ballot materials and applications shall be conducted
in the same manner as prescribed for the review of non-electronic elec-
tion records.

(3) Prior to recording images of records relating to signa-
ture verification, it is recommended that an early voting clerk should
confirm that all document imaging, storage, and retrieval software and
hardware used for electronically-recorded mail ballot materials meets
minimum technical standards recommended by the Texas Department
of Information Resources ("TDIR") or any successor agency, as out-
lined and summarized in the Data and Electronic Records Management
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Best Practices guide that was issued by TDIR on April 14, 2006, along
with any revisions or amendments thereto.

(4) For purposes of illustration, but without limiting any
other factors or considerations that may be adopted in assessing doc-
ument scanning and imaging software and hardware, an early voting

(B) The original of each application for a ballot by mail
shall be stored in compliance with §§66.058, 86.014, 87.044, 87.104,
87.123, and 87.124, Election Code.

(C) Prior to mailing the ballot to the voter, the early vot-
ing clerk shall print the title and date of the election on the same side

clerk should determine whether the software or hardware meets the fol-

of the carrier envelope as the signature blank to be completed by the

lowing uniform standards, or successor standards that may be adopted

voter.

to replace the following standards.
(A) ANSI/AIIM MS44-1988 (Revised 1993)--Amer-

(D) Upon receipt of each carrier envelope that is timely
received, the early voting clerk shall record the electronic image of

ican National Standards Institute/American Institute for Information

the signature side of the envelope, and shall ensure that the image is

Management Recommended Practice for Quality Control of Image

electronically associated (by means of an electronic file designation,

Scanners.

(B) ANSI/AIIM MS52-1991--Recommended Practice
for the Requirements and Characteristics of Original Documents In-
tended for Optical Scanning.

(C) ANSI/AIIM MS55-1994--Recommended Practice
for the Identification and Indexing of Page Components (Zones) for
Automated Processing in an EIM (Electronic Image Management) En-
vironment.

(D) ANSI/AIIM MS61-1996--Application Program-
ming Interface (API) for Scanners in Document Imaging Systems.

(E) ANSI/AIIM TR15-1997--Planning Considerations,

file name, code, or electronic tag) with the identity of the voter who
has apparently signed the envelope, and with the correct ballot style
for that voter.

(E) The original of each carrier envelope shall remain
sealed pending the envelope's delivery to the early voting ballot board
on Election Day, and shall be placed in a jacket envelope containing
the associated application for a ballot by mail as required by §86.011
of the Election Code, and stored securely in the manner required by
law.

(F) Asrequired by §87.027(h), Election Code, the early
voting clerk shall post a public notice of the time and date of delivery
to the signature verification committee of any electronically recorded

Addressing Preparation of Documents for Image Capture.

(F) ANSI/AIIM TR27-1996--Electronic Imaging Re-
quest for Proposal Guidelines.

(G) ANSI/AIIM TR32-1994--Paper Forms Design Op-
timization for Electronic Image Management.

(H) ANSI/AIIM TR40-1995--Suggested Index Fields

images of early voting ballot materials. The notice must be posted
not later than two days prior to the delivery of that material, and the
material must be delivered only during the period that the signature
verification committee is operating.

(G) The electronically-recorded image of each carrier
envelope and accompanying application for a ballot by mail must be
organized as inseparable parts of an electronic data set or file associated

for Documents in Electronic Image Management Environments.

(5) The electronic recording of any document related to
voting by mail does not in any way permit or authorize the destruc-
tion of the original copy of that document, or limit or alter the legal

with the identity of the voter who apparently applied for and cast the
ballot.

(H) The electronically-recorded images provided to the
signature verification committee must allow for the side-by-side com-

requirement to secure and retain the original of that document for at

parison of signatures on the application for the ballot by mail and the

least the minimum record retention period specified by federal or state

carrier envelope. The signatures must be displayed with sufficiently

law.

(6) The form or format of any original or duplicate early
voting document, whether stored electronically or otherwise, does not
in any way affect the availability of that document for public inspection
or copying, as permitted or required by federal or state law. Similarly,
the limitations or prohibitions against disclosure with respect to any

high resolution to permit the ready identification of common features
in each signature, such that a person of reasonable visual discernment
and experience could determine that both signatures had been made by

the same person.

(D Upon reviewing the electronically-recorded images
of voter signatures, the signature verification committee must signal or

early voting document or any information contained within any such

record which carrier envelopes were judged as having been signed by

document are neither expanded nor diminished by the form or format

the same person who applied for the ballot, and which carrier envelopes

of that document or any duplicate made thereof.

(7) _In an election in which the early voting clerk has deter-
mined that the signature verification committee will be supplied with
electronically-recorded images of documents relating to voting by mail,

had signatures that did not match the application signature, as required
by §87.027(i), Election Code.

(i) Regardless of the method used (whether the
"matched" versus "unmatched" record takes the form of two separate

the early voting clerk shall process early voting materials in the follow-

electronic files sorted into "matched" and "unmatched" signatures,

Ing manner.

(A) Upon receipt of each application for a ballot by
mail, the early voting clerk shall record the electronic image of the
application, and shall ensure that the image is electronically associated
(by means of an electronic file designation, file name, code, or elec-
tronic tag) with the identity of the voter who has apparently applied for

a separate paper list, or a notation on the electronically recorded
images of the individual carrier envelopes), the process must allow the
matched and unmatched signatures to be reviewed by the early voting
ballot board on Election Day.

(ii) Pursuant to §87.027(j), Election Code, the
process must accommodate the early voting ballot board's authority

the ballot, and with the ballot style that is generated for that identified

to overturn a finding by the signature verification committee that two

voter.

signatures did not match.
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(iii) The process described in this subparagraph
must not allow the early voting ballot board to overturn a finding by
the signature verification committee that two signatures did match.

(J) On Election Day, the original sealed carrier en-
velopes must be retrieved and processed based on the early voting
ballot board's final determinations, pursuant to the procedures de-
scribed in §§87.041 - 87.044, Election Code.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 23,
2012.

TRD-201200305

John Sepehri

General Counsel

Office of the Secretary of State

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 463-5650

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 3.
16 TAC §3.107

The Railroad Commission of Texas (Commission) proposes new
§3.107, relating to Penalty Guidelines for Oil and Gas Viola-
tions. On October 25, 2011, the Commission authorized staff
to draft a proposed new rule to implement guidelines to be con-
sidered by the Commission in determining the amount of ad-
ministrative penalties for violations of Texas Natural Resources
Code, Title 3; the provisions of Texas Water Code, Chapters 26,
27, and 29, that are administered and enforced by the Commis-
sion; or the provisions of a rule adopted or order, license, per-
mit, or certificate issued under Texas Natural Resources Code,
Title 3, or Texas Water Code, Chapters 26, 27, and 29. Dur-
ing the 82nd Legislative Session, the Sunset Commission rec-
ommended that the Commission adopt its penalty guidelines in
rule form, and that the rule should assign penalties to violations
based on their risk and severity. With the proposed new rule, the
Commission seeks to align all penalty guidelines with existing
Pipeline Safety Division penalty guidelines, creating consistency
and transparency agency-wide. The Commission proposes new
§3.107 to provide a matrix for oil and gas rule violations.

OIL AND GAS DIVISION

The matrix includes typical penalty amounts for violations of the
statutes cited above or the provisions of a rule adopted or an
order, license, permit, or certificate issued under those statutes,
as well as guidelines for penalty enhancements based on the
severity of the violation, the culpability of the person charged,
any prior violations within past seven years, and the amount of
previous penalties for violations within the past seven years.

Proposed new subsection (a) states the Commission's policy on
compliance and enforcement. Improved safety and environmen-
tal protection are the desired outcomes of any enforcement ac-
tion. Encouraging operators to take appropriate voluntary cor-
rective and future protective actions once a violation has oc-

curred is an effective component of the enforcement process.
Deterrence of violations through penalty assessments is also a
necessary and effective component of the enforcement process.
A rule-based enforcement penalty guideline to evaluate and rank
oil- and natural gas-related violations is consistent with the cen-
tral goal of the Commission's enforcement efforts to promote
compliance. Penalty guidelines set forth in this section will pro-
vide a framework for more uniform and equitable assessment of
penalties throughout the state, while also enhancing the integrity
of the Commission's enforcement program.

Proposed new subsection (b) provides that the penalty amounts
contained in this section are provided solely as guidelines to be
considered by the Commission in determining the amount of ad-
ministrative penalties for violations of provisions of Texas Natural
Resources Code, Title 3; Texas Water Code, Chapters 26, 27,
and 29, that are administered and enforced by the Commission;
or the provisions of a rule adopted or an order, license, permit,
or certificate issued under Texas Natural Resources Code, Title
3, or Texas Water Code, Chapters 26, 27, and 29.

Proposed new subsection (c) provides that the establishment of
these penalty guidelines shall in no way limit the Commission's
authority and discretion to cite violations and assess administra-
tive penalties. The typical penalties listed in this section are for
the most common violations cited; however, this is neither an ex-
clusive nor an exhaustive list of violations that the Commission
may cite. The Commission retains full authority and discretion to
cite violations of Texas Natural Resources Code, Title 3; the pro-
visions of Texas Water Code, Chapters 26, 27, and 29, that are
administered and enforced by the Commission; and the provi-
sions of a rule adopted or an order, license, permit, or certificate
issued under Texas Natural Resources Code, Title 3, or Texas
Water Code, Chapters 26, 27, and 29, and to assess administra-
tive penalties in any amount up to the statutory maximum when
warranted by the facts in any case, regardless of inclusion in or
omission from this section.

Proposed new subsection (d) lists factors the Commission con-
siders in assessing a penalty. The amount of any penalty re-
quested, recommended, or finally assessed in an enforcement
action will be determined on an individual case-by-case basis for
each violation, taking into consideration the person's history of
previous violations; the seriousness of the violation; any hazard
to the health or safety of the public; and the demonstrated good
faith of the person charged.

Proposed new subsection (e) provides that regardless of the
method by which the typical penalty amount is calculated, the to-
tal penalty amount will be within the statutory limit. This subsec-
tion also contains two tables. Table 1 shows the typical penalties
for violations of provisions of Texas Natural Resources Code, Ti-
tle 3; the provisions of Texas Water Code, Chapters 26, 27, and
29, that are administered and enforced by the Commission; and
the provisions of a rule adopted or an order, license, permit, or
certificate issued under Texas Natural Resources Code, Title 3,
or Texas Water Code, Chapters 26, 27, and 29. Table 1A shows
the derivation of the factors by which additional penalty amounts
for violations of §3.73 of this title, relating to Pipeline Connection;
Cancellation of Certificate of Compliance; Severance. The fac-
tors are based on four components which, in combination, yield
the factor by which an additional penalty amount of $1,000 is
multiplied. The various combinations of the components are set
forth in Table 1A; the factors range from one to 10.

Proposed new subsection (f) provides that for violations that in-
volve threatened or actual pollution; result in threatened or actual
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safety hazards; or result from the reckless or intentional con-
duct of the person charged, the Commission may assess an
enhancement of the typical penalty. The enhancement may be
in any amount in the range shown for each type of violation as
shown in Table 2.

Proposed new subsection (g) sets forth penalty enhancements
for certain violators. For violations in which the person charged
has a history of prior violations within seven years of the current
enforcement action, the Commission may assess an enhance-
ment based on either the number of prior violations or the total
amount of previous administrative penalties, but not both. The
actual amount of any penalty enhancement will be determined on
an individual case-by-case basis for each violation. The guide-
lines in Tables 3 and 4 are intended to be used separately. Either
guideline may be used where applicable, but not both.

Proposed new subsection (h) authorizes a penalty reduction for
settlement before hearing. The recommended monetary penalty
for a violation may be reduced by up to 50% if the person charged
agrees to a settlement before the Commission conducts an ad-
ministrative hearing to prosecute a violation. Once the hearing
is convened, the opportunity for the person charged to reduce
the basic monetary penalty is no longer available. The reduction
applies to the basic penalty amount requested and not to any
requested enhancements.

Proposed new subsection (i) concerns demonstrated good
faith. In determining the total amount of any monetary penalty
requested, recommended, or finally assessed in an enforce-
ment action, the Commission may consider, on an individual
case-by-case basis for each violation, the demonstrated good
faith of the person charged. Demonstrated good faith includes,
but is not limited to, actions taken by the person charged before
the filing of an enforcement action to remedy, in whole or in part,
a violation or to mitigate the consequences of a violation.

Proposed new subsection (j) contains a penalty calculation work-
sheet. The penalty calculation worksheet shown in Table 5 lists
the typical penalty amounts for certain violations; the circum-
stances justifying enhancements of a penalty and the amount
of the enhancement; and the circumstances justifying a reduc-
tion in a penalty and the amount of the reduction.

Ramon Fernandez, Deputy Director, Oil and Gas Division, has
determined that for each year of the first five years that the pro-
posed new rule will be in effect there will be no fiscal implications
for state government. The proposed new rule codifies penalty
amounts, but the Commission does not anticipate penalty rev-
enue to increase as a result. Revenue from administrative penal-
ties is deposited to the State General Revenue Fund.

There are no fiscal implications for local governments.

Mr. Fernandez has also determined that for each year of the
first five years the proposed new rule will be in effect, the pub-
lic benefit anticipated as a result of enforcing the new rule will
be an improvement in safety due to an increased awareness of
both the importance of complying with oil and gas safety stan-
dards and practices and the potential penalties associated with
not doing so. By establishing typical penalty amounts for addi-
tional violations of the oil and gas rules and increasing the typical
penalties for some current violations, the Commission finds that
the proposed new rule could result in a reduction in the number
of violations and a corresponding increase in public safety.

The Commission has also developed an analysis of the probable
economic cost to persons required to comply with the proposed

new rule for each year of the first five years that it will be in effect,
as well as the analysis required by Texas Government Code,
§2006.002. That statute requires that, before adopting a rule
that may have an adverse economic effect on small businesses
or micro-businesses, a state agency prepare an economic im-
pact statement and a regulatory flexibility analysis. The eco-
nomic impact statement must estimate the number of small busi-
nesses or micro-businesses subject to the proposed rule, project
the economic impact of the rule on small businesses and mi-
cro-businesses, and describe alternative methods of achieving
the purpose of the proposed rule. A regulatory flexibility analysis
must include the agency's consideration of alternative methods
of achieving the purpose of the proposed rule. The analysis must
consider: if consistent with the health, safety, and environmental
and economic welfare of the state, using regulatory methods that
will accomplish the objectives of applicable rules while minimiz-
ing adverse impacts on small businesses and micro-businesses.
The state agency must include in the analysis several proposed
methods of reducing the adverse impact of a proposed rule on a
small business or a micro-business. The statute defines "small
business" as a legal entity, including a corporation, partnership,
or sole proprietorship, that is formed for the purpose of making
a profit; is independently owned and operated; and has fewer
than 100 employees or less than $6 million in annual gross re-
ceipts. A "micro-business" is defined as a legal entity, including
a corporation, partnership, or sole proprietorship, that is formed
for the purpose of making a profit; is independently owned and
operated; and has no more than 20 employees.

The Commission has determined that any increased cost of com-
pliance for entities filing an organization report ("operators"), re-
gardless of status as a small business or micro-business, will
be incurred only if the operator is in violation of Railroad Com-
mission rules, and therefore can be viewed an avoidable cost.
Based on the information available to the Commission regard-
ing the entities that file organization reports, Mr. Fernandez con-
cludes that it is extremely likely that a business that potentially
could be affected by the proposed rule would be classified as a
small business or micro-business, as those terms are defined in
Texas Government Code, §2006.001. The North American In-
dustrial Classification System (NAICS) sets forth categories of
business types. Operators of oil and gas activities fall within the
category for crude petroleum and natural gas extraction. This
category is listed on the Texas Comptroller of Public Accounts
website page entitled "HB 3430 Reporting Requirements-Deter-
mining Potential Effects on Small Businesses" as business type
2111 (Oil & Gas Extraction), for which there are listed 2,784
companies in Texas. This source further indicates that 2,582
companies (92.7 percent) are small businesses or micro-busi-
nesses, as those terms are defined in Texas Government Code,
§2006.001.

The Commission has also determined that a regulatory flexibility
analysis is not required because an operator will incur costs for
administrative penalties only if the operator violates Commission
rules, and therefore the penalty amounts can be viewed as an
avoidable cost. Further, the Commission has determined that
administering the statutory provisions related to penalties for
violations of Texas Natural Resources Code, Chapter 113, and
the Commission's oil and gas rules, requires that the penalty
amounts imposed be punitive. Minimizing the adverse impacts
on small businesses and micro-businesses of administrative
penalties assessed for violations of the statute or Commission
rules is not consistent with ensuring the health, safety, and
environmental and economic welfare of the state.
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The Commission finds that the proposed new rule likely would
not affect a local economy. Therefore, the Commission has
not prepared a local employment impact statement pursuant to
Texas Government Code, §2002.022.

The Commission has determined that the proposed new rule
is not a major environmental rule, because the rule does not
meet the requirements set forth in Texas Government Code,
§2001.0225(a). The proposed rule does not exceed the express
requirements of state law, and is not being adopted solely under
the general powers of the agency.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.php; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments until 12:00 p.m. (noon) on Monday, March 12,
2012, which is 31 days after publication in the Texas Register.
The Commission finds that this comment period is reasonable
because the proposal as well as an online comment form will
be available on the Commission's web site no later than the day
after the open meeting at which the Commission approves pub-
lication of the proposal, giving interested persons over two ad-
ditional weeks to review, analyze, draft, and submit comments.
Comments should refer to Oil and Gas Docket No. 20-0274145.
The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call Mr. Fernandez at (512)
463-6827. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.php.

The Commission proposes the new rule pursuant to Texas Natu-
ral Resources Code, §81.051 and §81.052, which give the Com-
mission jurisdiction over all persons owning or engaged in drilling
or operating oil or gas wells in Texas and the authority to adopt all
necessary rules for governing and regulating persons and their
operations under the jurisdiction of the Commission; and Texas
Natural Resources Code, §81.0531, which gives the Commis-
sion authority to assess a penalty if a person violates provisions
of Texas Natural Resources Code, Title 3, that pertain to safety
or the prevention or control of pollution or the provisions of a rule,
order, license, permit, or certificate that pertain to safety or the
prevention or control of pollution that are issued under Title 3.

Texas Natural Resources Code, §§81.051, 81.052, and 81.0531,
are affected by the proposed new rule.

Statutory authority: Texas Natural Resources Code, §§81.051,
81.052, and 81.0531.

Cross-reference to statute: Texas Natural Resources Code,
§§81.051, 81.052, and 81.0531.

Issued in Austin, Texas on January 24, 2012.
§3.107.  Penalty Guidelines for Oil and Gas Violations.

(a) Policy. Improved safety and environmental protection are
the desired outcomes of any enforcement action. Encouraging opera-
tors to take appropriate voluntary corrective and future protective ac-
tions once a violation has occurred is an effective component of the
enforcement process. Deterrence of violations through penalty assess-
ments is also a necessary and effective component of the enforcement

Penalty guidelines set forth in this section will provide a framework
for more uniform and equitable assessment of penalties throughout the
state, while also enhancing the integrity of the Commission's enforce-

ment program.

(b) Only guidelines. This section complies with the require-
ments of Texas Natural Resources Code, §81.0531. The penalty
amounts shown in the tables in this section are provided solely as
guidelines to be considered by the Commission in determining the
amount of administrative penalties for violations of provisions of
Texas Natural Resources Code, Title 3; Texas Water Code, Chapters
26,27, and 29, that are administered and enforced by the Commission;
or the provisions of a rule adopted or order, license, permit, or cer-
tificate issued under Texas Natural Resources Code, Title 3, or Texas
Water Code, Chapters 26, 27, and 29.

(¢) Commission authority. The establishment of these penalty
guidelines shall in no way limit the Commission's authority and discre-
tion to cite violations and assess administrative penalties. The typical
minimum penalties listed in this section are for the most common vi-
olations cited; however, this is neither an exclusive nor an exhaustive
list of violations that the Commission may cite. The Commission re-
tains full authority and discretion to cite violations of Texas Natural
Resources Code, Title 3; the provisions of Texas Water Code, Chap-
ters 26, 27, and 29, that are administered and enforced by the Commis-
sion; and the provisions of a rule adopted or an order, license, permit,
or certificate issued under Texas Natural Resources Code, Title 3, or
Texas Water Code, Chapters 26, 27, and 29, and to assess administra-
tive penalties in any amount up to the statutory maximum when war-
ranted by the facts in any case, regardless of inclusion in or omission
from this section.

(d) Factors considered. The amount of any penalty requested,
recommended, or finally assessed in an enforcement action will be de-
termined on an individual case-by-case basis for each violation, taking
into consideration the following factors:

(1) the person's history of previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health or safety of the public; and

(4) the demonstrated good faith of the person charged.

(e) Typical penalties. Regardless of the method by which the
typical penalty amount is calculated, the total penalty amount will be
within the statutory limit.

(1) Typical penalties for violations of Texas Natural Re-
sources Code, Title 3; the provisions of Texas Water Code, Chapters
26, 27, and 29, that are administered and enforced by the Commission;
and the provisions of a rule adopted or an order, license, permit, or cer-
tificate issued under Texas Natural Resources Code, Title 3, or Texas
Water Code, Chapters 26, 27, and 29, are set forth in Table 1.

Figure: 16 TAC §3.107(e)(1)

(2) Typical penalties for violations of §3.73 of this title, re-
lating to Pipeline Connection; Cancellation of Certificate of Compli-
ance; Severance, include additional penalty amounts that are based on
four components. In combination, these four components yield the fac-
tor by which an additional penalty amount of $1,000 is multiplied. The
various combinations of the components are set forth in Table 1A.

(A) The first component is the length of the violation.
A low rating means the violation has been in existence less than three

process. A rule-based enforcement penalty guideline to evaluate and

months. A medium rating means the violation has been outstanding for

rank oil- and natural gas-related violations is consistent with the central

more than three months and up to one year. A high rating means the

goal of the Commission's enforcement efforts to promote compliance.

violation has been outstanding for more than one year.
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(B) The second component is production value. A low
rating means the value of the production is less than $5,000. A medium
rating means the value of the production is more than $5,000 and up
to $100,000. A high rating means the value of the production is more
than $100,000.

(C) The third component is the number of unresolved
severances. A low rating means there are fewer than two unresolved
severances. A medium rating means there are more than two and up
to six unresolved severances. A high rating means there are more than
six unresolved severances.

(D) The fourth component is the basis of the severance.
The letter "N" indicates that the severance is not pollution related. The
letter "Y" indicates that the severance is pollution related.
Figure: 16 TAC §3.107(e)(2)(D)

(f) Penalty enhancements for certain violations. For violations
that involve threatened or actual pollution; result in threatened or actual
safety hazards; or result from the reckless or intentional conduct of the
person charged, the Commission may assess an enhancement of the
typical penalty. The enhancement may be in any amount in the range
shown for each type of violation as shown in Table 2.

Figure: 16 TAC §3.107(f)

(g) Penalty enhancements for certain violators. For violations
in which the person charged has a history of prior violations within
seven years of the current enforcement action, the Commission may
assess an enhancement based on either the number of prior violations
or the total amount of previous administrative penalties, but not both.
The actual amount of any penalty enhancement will be determined on
an individual case-by-case basis for each violation. The guidelines in
Tables 3 and 4 are intended to be used separately. Either guideline may
be used where applicable, but not both.

Figure 1: 16 TAC §3.107(g)
Figure 2: 16 TAC §3.107(g)

(h) Penalty reduction for settlement before hearing. The rec-
ommended monetary penalty for a violation may be reduced by up to
50% if the person charged agrees to a settlement before the Commis-
sion conducts an administrative hearing to prosecute a violation. Once
the hearing is convened, the opportunity for the person charged to re-
duce the basic monetary penalty is no longer available. The reduction
applies to the basic penalty amount requested and not to any requested
enhancements.

(1) Demonstrated good faith. In determining the total amount
of any monetary penalty requested, recommended, or finally assessed
in an enforcement action, the Commission may consider, on an individ-
ual case-by-case basis for each violation, the demonstrated good faith
of the person charged. Demonstrated good faith includes, but is not
limited to, actions taken by the person charged before the filing of an
enforcement action to remedy, in whole or in part, a violation or to mit-
igate the consequences of a violation.

(j) Penalty calculation worksheet. The penalty calculation
worksheet shown in Table 5 lists the typical penalty amounts for
certain violations; the circumstances justifying enhancements of a
penalty and the amount of the enhancement; and the circumstances
justifying a reduction in a penalty and the amount of the reduction.
Figure: 16 TAC §3.107(j)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 24,
2012.

TRD-201200314

Mary Ross McDonald

Director, Pipeline Safety Division

Railroad Commission of Texas

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 475-1295

¢ ¢ ¢

CHAPTER 8. PIPELINE SAFETY
REGULATIONS

SUBCHAPTER B. REQUIREMENTS FOR ALL
PIPELINES

16 TAC §8.135

The Railroad Commission of Texas (Commission) proposes to
amend §8.135, relating to Penalty Guidelines for Pipeline Safety
Violations. On October 25, 2011, the Commission authorized
staff to draft proposed amendments to the current guidelines in
Chapter 8 to be considered by the Commission in determining
the amount of administrative penalties for violations of Texas
Natural Resources Code, Title 3, relating to pipeline safety, or
of rules, orders or permits relating to pipeline safety adopted un-
der those provisions; and for violations of Texas Utilities Code,
§121.201, or a safety standard or rule adopted under that pro-
vision. During the 82nd Legislative Session, the Sunset Com-
mission recommended that the Commission adopt its penalty
guidelines in rule form, and that the rule should assign penal-
ties to violations based on their risk and severity. Although the
Commission has had a penalty guideline rule in place in Chapter
8 for some time, with the proposed amendments, the Commis-
sion seeks to align all penalty guidelines, creating consistency
and transparency agency-wide.

The proposed amendments would add violations for rules
adopted since the penalty guidelines were initially adopted, and
will increase penalties for some violations that are currently in
the rule. The matrix will include typical penalty amounts for
violations of the statutes cited above or the provisions of a rule
adopted or an order, license, permit, or certificate issued under
those statutes, as well as guidelines for penalty enhancements
based on the severity of the violation, the culpability of the
person charged, any prior violations within past seven years,
and the amount of previous penalties for violations within the
past seven years.

Proposed new subsection (a) states the Commission's policy on
compliance and enforcement. Improved safety and environmen-
tal protection are the desired outcomes of any enforcement ac-
tion. Encouraging operators to take appropriate voluntary cor-
rective and future protective actions once a violation has oc-
curred is an effective component of the enforcement process.
Deterrence of violations through penalty assessments is also a
necessary and effective component of the enforcement process.
A rule-based enforcement penalty guideline to evaluate and rank
pipeline safety-related violations is consistent with the central
goal of the Commission's enforcement efforts to promote com-
pliance. Penalty guidelines set forth in this section will provide a
framework for more uniform and equitable assessment of penal-
ties throughout the state, while also enhancing the integrity of
the Commission's enforcement program.

Proposed subsection (b) is similar to current subsection (a), with
citation and grammatical changes. This subsection continues to
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provide that this section complies with the requirements of Texas
Natural Resources Code, §81.0531(d), and Texas Utilities Code,
§121.206(d). The penalty amounts contained in the tables in this
section are provided solely as guidelines to be considered by the
Commission in determining the amount of administrative penal-
ties for violations of provisions of Texas Natural Resources Code,
Title 3, relating to pipeline safety, or of rules, orders or permits
relating to pipeline safety adopted under those provisions, and
for violations of Texas Utilities Code, §121.201, or a safety stan-
dard or other rule prescribed or adopted under that provision.

Proposed subsection (c) is similar to current subsection (b), and
provides that the establishment of these penalty guidelines in
no way limits the Commission's authority and discretion to cite
violations and assess administrative penalties. The typical min-
imum penalties listed in this section are for the most common
violations cited; however, this is neither an exclusive nor an ex-
haustive list of violations that the Commission may cite. The
Commission retains full authority and discretion to cite violations
of Texas Natural Resources Code, Title 3, relating to pipeline
safety, or of rules, orders, or permits relating to pipeline safety
adopted under those provisions, and for violations of Texas Util-
ities Code, §121.201, or a safety standard or other rule pre-
scribed or adopted under that provision, and to assess admin-
istrative penalties in any amount up to the statutory maximum
when warranted by the facts in any case, regardless of inclusion
in or omission from this section.

The Commission proposes to re-designate current subsection
(c) as subsection (d); the text is unchanged. The amount of any
penalty requested, recommended, or finally assessed in an en-
forcement action will be determined on an individual case-by-
case basis for each violation, taking into consideration the per-
son's history of previous violations, including the number of pre-
vious violations; the seriousness of the violation and of any pol-
lution resulting from the violation; any hazard to the health or
safety of the public; the degree of culpability; the demonstrated
good faith of the person charged; and any other factor the Com-
mission considers relevant.

Proposed subsection (e) is similar to current subsection (d) and
contains Table 1, the typical penalties for violations of provisions
of Texas Natural Resources Code, Title 3, relating to pipeline
safety, or of rules, orders, or permits relating to pipeline safety
adopted under those provisions, and for violations of Texas Util-
ities Code, §121.201, or a safety standard or other rule pre-
scribed or adopted under that provision. The table includes pro-
posed increases to guideline penalty amounts for violation of
§3.70 of this title, relating to Pipeline Permits Required, and
§8.51 of this title, relating to Organization Report, from $1,000 to
$5,000; the removal of the line item for §8.110 of this title, cited
as Operations and Maintenance Procedures; the amendment to
the title of the rule for §8.201 of this title, relating to Pipeline
Safety and Regulatory Program Fees; the addition of line entries
for §8.206 of this title, relating to Risk Based Leak Survey Pro-
gram, §8.207 of this title, relating to Leak Grading and Repair,
§8.208 of this title, relating to Mandatory Removal and Replace-
ment Program, and §8.209 of this title, relating to Distribution
Facilities Replacements, all of which have proposed guideline
penalty amounts of $5,000; the proposed increase in the penalty
guideline amount for violations of §8.215 of this title, relating to
Odorization of Gas, from $5,000 to $10,000; the proposed in-
crease in the penalty guideline amount for violations of §8.230 of
this title, relating to School Piping Testing, from $1,000 to $5,000;
the proposed addition of a line entry for §8.235 of this title, re-
lating to Natural Gas Pipelines Public Education and Liaison, for

violations related to pipeline facilities located within 1,000 feet of
a public school building or public school recreational area, with
a guideline penalty amount of $5,000; the proposed increase in
the penalty guideline amount for violations of §8.315 of this ti-
tle, relating to Hazardous Liquids and Carbon Dioxide Pipelines
or Pipeline Facilities Located within 1,000 Feet of Public School
Building or Facility, from $2,500 to $5,000; the proposed addition
of a line entries for violations related to requirements for corro-
sion control, maintenance, and gas distribution integrity manage-
ment requirements, with penalty guideline amounts of $5,000
each; the proposed increase in penalty guideline amounts from
$2,500 to $5,000 for violations related to qualification of pipeline
personnel and public awareness; and a proposed increase in the
penalty guideline amount from $500 to $1,000 for violations re-
lated to drug and alcohol testing.

Proposed subsection (f) is similar to current subsection (e) in set-
ting forth penalty enhancements for certain violations. For viola-
tions that involve threatened or actual pollution; result in threat-
ened or actual safety hazards; or result from the reckless or in-
tentional conduct of the person charged, the Commission may
assess an enhancement of the typical penalty, as shown in Ta-
ble 2. The enhancement may be in any amount in the range
shown for each type of violation. As proposed, there are new
enhancements for pollution and for any hazard to the health or
safety of the public resulting from a violation in a range of $5,000
to $25,000; increased enhancements for impacts to residential
or public areas and for exceeding pressure control limits in a
range of $5,000 to $25,000; and proposed new enhancements
for the seriousness of a violation and for violations that result in
death or personal injury in a range of $5,000 to $25,000. The
Commission proposes to remove the enhancement for time out
of compliance, because the statutes provide that each day that
a violation continues may be considered a separate violation.

Proposed subsection (g) is similar to current subsection (f), and
pertains to penalty enhancements for certain violators. For viola-
tions in which the person charged has a history of prior violations
within seven years of the current enforcement action, the Com-
mission may assess an enhancement based on either the num-
ber of prior violations or the total amount of previous administra-
tive penalties, but not both. The actual amount of any penalty
enhancement will be determined on an individual case-by-case
basis for each violation. The guidelines in Tables 3 and 4 are
intended to be used separately. Either guideline may be used
where applicable, but not both. The Commission does not pro-
pose any change to the current enhancement amounts.

Proposed subsection (h) is similar to current subsection (g), and
allows for penalty reduction for settlement before hearing. The
recommended penalty for a violation may be reduced by up to
50% if the person charged agrees to a settlement before the
Commission conducts an administrative hearing to prosecute
a violation. Once the hearing is convened, the opportunity for
the person charged to reduce the basic monetary penalty is
no longer available. The reduction applies to the basic penalty
amount requested and not to any requested enhancements.

Proposed subsection (i) is similar to current subsection (h) and
provides that in determining the total amount of any penalty re-
quested, recommended, or finally assessed in an enforcement
action, the Commission may consider, on an individual case-by-
case basis for each violation, the demonstrated good faith of the
person charged. Demonstrated good faith includes, but is not
limited to, actions taken by the person charged before the filing
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of an enforcement action to remedy, in whole or in part, a viola-
tion or to mitigate the consequences of a violation.

Proposed subsection (j) is similar to current subsection (i) and
contains the penalty calculation worksheet. The penalty calcula-
tion worksheet shown in Table 5 lists the typical penalty amounts
for certain violations; the circumstances justifying enhancements
of a penalty and the amount of the enhancement; and the circum-
stances justifying a reduction in a penalty and the amount of the
reduction. Lines 1 through 42 of the table list specific sources of
violations, show the recommended penalty amount, and leave a
space to insert the recommended penalty amount, if any. Line 43
is a subtotal line, and line 44 is where any adjustment for settle-
ment before hearing may be made. Line 45 is another subtotal;
and lines 46 through 52 show penalty enhancements which may
be added if the violation threatened or resulted in actual pollution
or a safety hazard. Line 53 is for penalty enhancements because
of the seriousness of the violation. Line 54 is another subtotal
line; lines 55 and 56 are for penalty enhancements for reckless
or intentional conduct. Lines 57 through 61 are for penalty en-
hancements based on the number of prior violations or warnings
within the previous seven years. Lines 62 through 66 are for
penalty enhancements based on the total amount of penalties
assessed within the previous seven years. Line 67 is a subtotal
line. Line 68 is where any adjustment for the demonstrated good
faith of the person charged may be made; and line 69 is the total
recommended penalty.

Mary ("Polly") Ross McDonald, Director, Pipeline Safety Divi-
sion, has determined that for each of the first five years the
proposed amendments will be in effect, there will be no fiscal
implications for state government. The Pipeline Safety Division
currently administers the Pipeline Safety Program, including the
citation of violations and the assessment of administrative penal-
ties. Ms. McDonald anticipates that there will be no fiscal impli-
cation for the Railroad Commission because these programming
changes will be handled as part of a general IT programming ef-
fort that is being funded by a grant. Ms. McDonald anticipates
also that there may be fiscal implications for any state govern-
mental entity that is required to comply with the Commission's
pipeline safety rules. For example, certain state residential facil-
ities are classified as master meter operators under the pipeline
safety rules, and operators of those systems can be cited for vi-
olations of the safety rules applicable to master meter systems
and assessed administrative penalties. It is not possible to an-
ticipate the type or number of violations that a state governmen-
tal entity might commit; whether any of those violations could or
would be subject to penalty enhancements; or whether a state
governmental entity might elect to settle an enforcement action
in exchange for a reduced penalty amount.

Ms. McDonald has also determined that for each of the first five
years the proposed amendments will be in effect, there will be
fiscal implications for local governments. Local governments,
such as municipalities, that own and operate natural gas distri-
bution systems are required to comply with pipeline safety stan-
dards for distribution facilities. It is not possible to anticipate the
type or number of violations that a local government might com-
mit; whether any of those violations could or would be subject
to penalty enhancements; or whether a local government might
elect to settle an enforcement action in exchange for a reduced
penalty amount.

Ms. McDonald further anticipates that for the first year of the
first five years that the proposed amendments will be in effect,
enforcement of the penalty provisions may result in an increase

in revenue to state government as new or increased penalties
are assessed for violations. However, even though the proposed
amendments add new violations and increase the typical penal-
ties for others, if the number and/or type of violation changes,
total penalty revenue could decrease. It is not possible to esti-
mate the amount of the revenue, or whether that is an increase
or decrease to current revenue, because the amount of penalty
revenue will be entirely dependent on the extent of compliance
or non-compliance with the proposed amendments. Ms. Mec-
Donald acknowledges that the revenue to the state derived from
penalty payments could decrease as persons who are already
familiar with the rules recognize the additional violations and the
increased typical penalties for some violations and conform their
conduct accordingly. The increased revenue to the state will not
be revenue for the Railroad Commission; under Texas Natural
Resources Code, §81.0531, revenue derived from administra-
tive penalties is deposited to the State General Revenue Fund.

Ms. McDonald has also determined that for each year of the first
five years the proposed amendments will be in effect, the public
benefit anticipated as a result of enforcing the amendments will
be an improvement in safety due to an increased awareness of
both the importance of complying with pipeline safety standards
and practices and the potential penalties associated with not do-
ing so. By establishing typical penalty amounts for additional
violations of the pipeline safety rules and increasing the typical
penalties for some current violations, the Commission finds that
the proposed amendments could resultin a reduction in the num-
ber of violations and a corresponding increase in public safety.

Texas Government Code, §2006.002, relating to Adoption of
Rules with Adverse Economic Effect, directs that, as part of
the rulemaking process, a state agency prepare an economic
impact statement that assesses the potential impact of a pro-
posed rule on small businesses and micro-businesses, and a
regulatory flexibility analysis that considers alternative meth-
ods of achieving the purpose of the rule if the proposed rule
will have an adverse economic effect on small businesses or
micro-businesses.

Entities that perform activities under the jurisdiction of the Com-
mission are not required to report to the Commission the number
of their employees or their annual gross receipts, which are ele-
ments of the definitions of "micro-business" and "small business"
in Texas Government Code, §2006.001; therefore, the Commis-
sion has no factual bases for determining whether any persons
engaged in the operation of gas gathering, transmission, and
distribution pipelines and pipeline facilities and in the operation
of pipelines and pipeline facilities for the gathering and transmis-
sion of hazardous liquids and carbon dioxide will be classified as
small businesses or micro-businesses, as those terms are de-
fined. Specifically, Texas Government Code, §2006.001(2), de-
fines a "small business" as a legal entity, including a corporation,
partnership, or sole proprietorship, that is formed for the purpose
of making a profit; is independently owned and operated; and
has fewer than 100 employees or less than $6 million in annual
gross receipts. Texas Government Code, §2006.001(1), defines
"micro-business" as a legal entity, including a corporation, part-
nership, or sole proprietorship, that is formed for the purpose
of making a profit; is independently owned and operated; and
has not more than 20 employees. The North American Industrial
Classification System (NAICS) sets forth categories of business
types. Operators of gas, hazardous liquids, and carbon dioxide
pipelines gathering and transmission lines fall with the general
category of pipeline transportation. This category is listed on the
Texas Comptroller of Public Accounts website page entitled "HB
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3430 Reporting Requirements-Determining Potential Effects on
Small Businesses" as business type 486, (Pipeline Transporta-
tion). For that category, there are listed 154 businesses in Texas,
of which 106 (68.83%) are identified as small businesses or mi-
cro-businesses, as those terms are defined in Texas Govern-
ment Code, §2006.001. Operators of gas distribution systems
fall within the general category of natural gas distribution, listed
on the Texas Comptroller of Public Accounts website page en-
titted "HB 3430 Reporting Requirements-Determining Potential
Effects on Small Businesses" as business type 2212 (Natural
Gas Distribution). There are 144 businesses listed in this cat-
egory in Texas, of which 119 (82.64%) are identified as small
businesses or micro-businesses, as those terms are defined in
Texas Government Code, §2006.001.

The Commission anticipates no adverse economic effect on
small businesses, micro-businesses, or individuals, primarily
because the proposed amendments do not alter the current
requirements imposed under Texas Natural Resources Code,
Title 3, relating to pipeline safety, or of rules, orders or permits
relating to pipeline safety adopted under those provisions; and
for violations of Texas Utilities Code, §121.201, or a safety
standard or rule adopted under that provision. The proposed
amendments would add violations to the penalty guidelines
and would increase the typical penalty amounts for some vio-
lations. Entities that are required to comply with pipeline safety
regulations will be able to avoid all adverse financial effects by
complying with them. In addition, the Commission has deter-
mined that because the purpose of the proposed amendments
is to improve the safety of pipeline operations, it is not feasible
to reduce any economic impact of the rules. Safe operation
of pipelines and pipeline facilities is essential regardless of
whether the operator is a large corporation, a small business,
a micro-business, or an individual. The proposed amendments
are a refinement of the existing Commission authority to impose
monetary penalties on entities that violate pipeline safety stan-
dards and rules; these are intended to deter non-compliance
and, to be an effective deterrent, the penalty amounts must
be punitive. The economic consequences can be avoided by
compliance with the rules.

Pursuant to Texas Government Code, §2001.022, the Commis-
sion has determined that the proposed amendments in §8.135
will not affect any local economy; therefore, no local employment
impact statement is required.

Pursuant to Texas Government Code, §2001.0225, the Commis-
sion has determined that the proposed amendments in §8.135
are not major environmental rules and therefore no regulatory
analysis under that section is required.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.php; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission
will accept comments until 5:00 p.m. on Monday, March 12,
2012, which is 31 days after publication in the Texas Register.
The Commission finds that this comment period is reasonable
because the proposal as well as an online comment form will
be available on the Commission's web site no later than the
day after the open meeting at which the Commission approves
publication of the proposal, giving interested persons over two
additional weeks to review, analyze, draft, and submit com-
ments. Comments should refer to GUD Docket No. 10131.
The Commission encourages all interested persons to submit

comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will
be considered. For further information, call Polly McDonald
at (512) 463-7008 or David Flores at (512) 936-0959. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.php.

The Commission proposes the amendments under Texas
Natural Resources Code, §81.051 and §81.052, which give
the Commission jurisdiction over all common carrier pipelines
in Texas, persons owning or operating pipelines in Texas,
and their pipelines and oil and gas wells, and authorize the
Commission to adopt all necessary rules for governing and
regulating persons and their operations under the jurisdiction of
the Commission as set forth in §81.051, including such rules
as the Commission may consider necessary and appropriate
to implement state responsibility under any federal law or rules
governing such persons and their operations; Texas Natural
Resources Code, §81.0531, which requires the Commission to
adopt by rule guidelines to be used in determining the amount
of the penalty for a violation of a provision of Texas Natural
Resources Code, Title 3, or a rule, order, or permit relating to
pipeline safety adopted under those provisions; Texas Natural
Resources Code, §§117.001-117.102, which give the Commis-
sion jurisdiction over all pipeline transportation of hazardous
liquids or carbon dioxide and over all hazardous liquid or car-
bon dioxide pipeline facilities as provided by 49 United States
Code Annotated, §§60101, et seq.; and Texas Utilities Code,
§121.201, which authorizes the Commission to adopt safety
standards and practices applicable to the transportation of gas
and to associated pipeline facilities within Texas to the maxi-
mum degree permissible under, and to take any other requisite
action in accordance with, 49 United States Code Annotated,
§8§60101, et seq.

Texas Natural Resources Code, §§81.051, 81.052, 81.0531, and
117.001-117.102; Texas Utilities Code, §121.201; and 49 United
States Code Annotated, §§60101, et seq.; are affected by the
proposed amendments.

Statutory authority: Texas Natural Resources Code, §§81.051,
81.052, 81.0531, and 117.001-117.102; Texas Ultilities Code,
§121.201; and 49 United States Code Annotated, §§60101, et
seq.

Cross-reference to statute: Texas Natural Resources Code,
Chapters 81 and Chapter 117; Texas Utilities Code, Chapter
121; and 49 United States Code Annotated, Chapter 601.

Issued in Austin, Texas, on January 24, 2012.

§8.135.  Penalty Guidelines for Pipeline Safety Violations.

(a) Policy. Improved safety and environmental protection are
the desired outcomes of any enforcement action. Encouraging opera-
tors to take appropriate voluntary corrective and future protective ac-
tions once a violation has occurred is an effective component of the
enforcement process. Deterrence of violations through penalty assess-
ments is also a necessary and effective component of the enforcement
process. A rule-based enforcement penalty guideline to evaluate and
rank pipeline safety-related violations is consistent with the central
goal of the Commission's enforcement efforts to promote compliance.
Penalty guidelines set forth in this section will provide a framework
for more uniform and equitable assessment of penalties throughout the
state, while also enhancing the integrity of the Commission's enforce-
ment program.

(b) [fa)] Only guidelines. This section complies with the re-
quirements of Texas Natural Resources Code, §81.0531(d), and Texas
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Utilities Code, §121.206(d). The penalty amounts contained in the ta-
bles in this section are provided solely as guidelines to be considered by
the Commission in determining the amount of administrative penalties
for violations of provisions of [Fitle 3 of the] Texas Natural Resources
Code, Title 3, relating to pipeline safety, or of rules, orders or permits
relating to pipeline safety adopted under those provisions, and for vio-
lations of Texas Ultilities Code, §121.201, [er Subchapter 1 (121451 -
121454)], or a safety standard or other rule prescribed or [relating to
the transpertation of gas and gas pipeline facilities] adopted under that
provision [these previsiens].

(c) [p)] Commission authority. The establishment of these
penalty guidelines shall in no way limit the Commission's authority
and discretion to cite violations and assess administrative penalties.
The typical minimum penalties listed in this section are for the most

not both. The actual amount of any penalty enhancement will be de-
termined on an individual case-by-case basis for each violation. The
guidelines in Tables 3 and 4 are intended to be used separately. Either
guideline may be used where applicable, but not both.

Figure 1: 16 TAC §8.135(g)

Figure 2: 16 TAC §8.135(g)

[Eigure 1 16 TAC §8-135(H)]

[Figure 22 16 TAC §8135(H)]

(h) [€)] Penalty reduction for settlement before hearing. The
recommended penalty for a violation may be reduced by up to 50%
if the person charged agrees to a settlement before the Commission
conducts an administrative hearing to prosecute a violation. Once the
hearing is convened, the opportunity for the person charged to reduce
the basic monetary penalty is no longer available. The reduction ap-

common violations cited; however, this is neither an exclusive nor an
exhaustive list of violations that the Commission may cite. The Com-
mission retains full authority and discretion to cite violations of Texas
Natural Resources Code, Title 3, relating to pipeline safety, or of rules,
orders, or permits relating to pipeline safety adopted under those provi-
sions, and for violations of Texas Utilities Code, §121.201, or a safety
standard or other rule prescribed or adopted under that provision, and to
assess administrative penalties in any amount up to the statutory max-
imum when warranted by the facts in any case, regardless of inclusion
in or omission from this section.

(d) [€e)] Factors considered. The amount of any penalty re-
quested, recommended, or finally assessed in an enforcement action
will be determined on an individual case-by-case basis for each viola-
tion, taking into consideration the following factors:

(1) the person's history of previous violations, including
the number of previous violations;

(2) the seriousness of the violation and of any pollution re-
sulting from the violation;

(3) any hazard to the health or safety of the public;

(4) the degree of culpability;

(5) the demonstrated good faith of the person charged; and
(6) any other factor the Commission considers relevant.

(e) [€d)] Typical penalties. Typical penalties for violations of
provisions of [Fitle 3 of the] Texas Natural Resources Code, Title 3,
relating to pipeline safety, or of rules, orders, or permits relating to
pipeline safety adopted under those provisions, and for violations of

Texas Utilities Code, §121.201, [er Subehapter 1 (121451 - 121-454);]
or a safety standard or other rule prescribed or [relating to the trans-

pertation of gas and gas pipeline faeilities] adopted under that provi-
sion [these provisions] are set forth in Table 1.
Figure: 16 TAC §8.135(¢)

[Figure: 16 TAC §8.135(d)]

(f) [€e)] Penalty enhancements for certain violations. For vio-
lations that involve threatened or actual pollution; result in threatened
or actual safety hazards; or result from the reckless or intentional con-
duct of the person charged, the Commission may assess an enhance-
ment of the typical penalty, as shown in Table 2. The enhancement
may be in any amount in the range shown for each type of violation.
Figure: 16 TAC §8.135(f)

[Figure: 16 TAC §8-135(e)]

(g) [€D] Penalty enhancements for certain violators. For vi-
olations in which the person charged has a history of prior violations
within seven years of the current enforcement action, the Commission
may assess an enhancement based on either the number of prior vi-
olations or the total amount of previous administrative penalties, but

plies to the basic penalty amount requested and not to any requested
enhancements.

(i) [@] Demonstrated good faith. In determining the total
amount of any penalty requested, recommended, or finally assessed in
an enforcement action, the Commission may consider, on an individ-
ual case-by-case basis for each violation, the demonstrated good faith
of the person charged. Demonstrated good faith includes, but is not
limited to, actions taken by the person charged before the filing of an
enforcement action to remedy, in whole or in part, a violation [ef the
pipeline safety rules] or to mitigate the consequences of a violation [ef
the pipeline safety rules:]

(j) [€D]Penalty calculation worksheet. The penalty calculation
worksheet shown in Table 5 lists the typical penalty amounts for cer-
tain violations; the circumstances justifying enhancements of a penalty
and the amount of the enhancement; and the circumstances justifying
a reduction in a penalty and the amount of the reduction.

Figure: 16 TAC §8.135())

[Eigure: 16 TAC §8-135(1)]
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 24,
2012.

TRD-201200315

Mary Ross McDonald

Director, Pipeline Safety Division

Railroad Commission of Texas

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 475-1295

¢ ¢ ¢

CHAPTER 9. LP-GAS SAFETY RULES
SUBCHAPTER A. GENERAL REQUIRE-
MENTS

16 TAC §9.15

The Railroad Commission of Texas (Commission) proposes new
§9.15, relating to Penalty Guidelines for LP-Gas Safety Viola-
tions. On October 25, 2011, the Commission authorized staff to
draft a proposed new rule to implement guidelines to be consid-
ered by the Commission in determining the amount of adminis-
trative penalties for violations of Texas Natural Resources Code,
Chapter 113, relating to LP-gas safety, or the provisions of a rule,
order, license, permit, or certificate issued under Texas Natural
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Resources Code, Chapter 113; or of violations of regulations,
codes, or standards that the Commission has adopted by refer-
ence. During the 82nd Legislative Session, the Sunset Commis-
sion recommended that the Commission adopt its penalty guide-
lines in rule form, and that the rule should assign penalties to vi-
olations based on their risk and severity. With the proposed new
rule, the Commission seeks to align the penalty guidelines of
the Alternative Energy Division with existing Pipeline Safety Di-
vision penalty guidelines, creating consistency and transparency
agency-wide.

The Commission proposes new §9.15 to provide a penalty ma-
trix for violations of Texas Natural Resources Code, Chapter 113,
and the Commission's LP-gas safety rules. The matrix includes
penalty amounts for any violation of Texas Natural Resources
Code, Chapter 113, relating to LP-gas safety, and for violations
of specific rules in this chapter, as well as for those regulations,
codes, or standards that the Commission has adopted by ref-
erence. The penalty matrix includes guidelines for penalty en-
hancements based on the severity of the violation, the culpabil-
ity of the person charged, any prior violations within past seven
years, and the amount of previous penalties for violations within
past seven years.

Proposed new subsection (a) states the Commission's policy on
compliance and enforcement. Improved safety and environmen-
tal protection are the desired outcomes of any enforcement ac-
tion. Encouraging licensees, certificate holders, and registrants
to take appropriate voluntary corrective and future protective ac-
tions once a violation has occurred is an effective component
of the enforcement process. Deterrence of violations through
penalty assessments is also a necessary and effective compo-
nent of the enforcement process. A rule-based enforcement
penalty guideline to evaluate and rank LP-gas-related violations
is consistent with the central goal of the Commission's enforce-
ment efforts to promote compliance. Penalty guidelines set forth
in this section will provide a framework for more uniform and eqg-
uitable assessment of penalties throughout the state, while also
enhancing the integrity of the Commission's enforcement pro-
gram.

Proposed new subsection (b) states that the provisions of this
section are only guidelines to be considered by the Commission
in determining the amount of administrative penalties for viola-
tions of provisions of Texas Natural Resources Code, Chapter
113, relating to LP-gas safety; of rules, orders, licenses, permits,
or certificates relating to LP-gas safety adopted under those pro-
visions; and of regulations, codes, or standards that the Com-
mission has adopted by reference.

Proposed new subsection (c) provides that the establishment of
these penalty guidelines in no way limits the Commission's au-
thority and discretion to assess administrative penalties. The
typical minimum penalties listed in this section are for the most
common violations cited; however, this is neither an exclusive
nor an exhaustive list of violations that the Commission may cite.
The Commission retains full authority and discretion to cite vio-
lations of Texas Natural Resources Code, Chapter 113, relating
to LP-gas safety; of rules, orders, licenses, permits, or certifi-
cates relating to LP-gas safety adopted or issued under those
provisions; and of regulations, codes, or standards that the Com-
mission has adopted by reference, and to assess administrative
penalties in any amount up to the statutory maximum when war-
ranted by the facts in any case, regardless of inclusion in or omis-
sion from this section.

Proposed new subsection (d) states that the amount of any
penalty requested, recommended, or finally assessed in
an enforcement action will be determined on an individual
case-by-case basis for each violation, taking into consideration
the person's history of previous violations, including the number
of previous violations; the seriousness of the violation and of
any pollution resulting from the violation; any hazard to the
health or safety of the public; the degree of culpability; the
demonstrated good faith of the person charged; and any other
factor the Commission considers relevant.

Proposed new subsection (e) states that regardless of the
method by which the typical penalty amount is calculated, the
total penalty amount will be within the statutory limit. Typical
penalties for violations of provisions of Texas Natural Resources
Code, Chapter 113, relating to LP-gas safety; of rules, or-
ders, licenses, permits, or certificates relating to LP-gas safety
adopted under those provisions; and of regulations, codes, or
standards that the Commission has adopted by reference, are
set forth in Table 1.

Proposed new subsection (f) states that for violations that in-
volve threatened or actual safety hazards, or that result from the
reckless or intentional conduct of the person charged, the Com-
mission may assess an enhancement of the typical penalty. The
enhancement may be in any amount in the range shown for each
type of violation, as shown in Table 2.

Proposed new subsection (g) provides that for violations in which
the person charged has a history of prior violations within seven
years of the current enforcement action, the Commission may
assess an enhancement based on either the number of prior vi-
olations or the total amount of previous administrative penalties,
but not both. The actual amount of any penalty enhancement
will be determined on an individual case-by-case basis for each
violation. The guidelines in Tables 3 and 4 are intended to be
used separately. Either guideline may be used where applica-
ble, but not both.

Proposed new subsection (h) pertains to penalty reduction for
settlement before hearing. The recommended monetary penalty
for a violation may be reduced by up to 50% if the person charged
agrees to a settlement before the Commission conducts an ad-
ministrative hearing to prosecute a violation. Once the hearing
is convened, the opportunity for the person charged to reduce
the basic monetary penalty is no longer available. The reduction
applies to the basic penalty amount requested and not to any
requested enhancements.

Proposed new subsection (i) provides that, in determining the
total amount of any monetary penalty requested, recommended,
or finally assessed in an enforcement action, the Commission
may consider, on an individual case-by-case basis for each
violation, the demonstrated good faith of the person charged.
Demonstrated good faith includes, but is not limited to, actions
taken by the person charged before the filing of an enforcement
action to remedy, in whole or in part, a violation or to mitigate
the consequences of a violation.

Proposed new subsection (j) states that depending upon the na-
ture of and the consequences resulting from a violation of the
rules in this chapter, the Commission may impose a non-mon-
etary penalty, such as requiring attendance at a safety training
course, or may issue a warning.

Proposed new subsection (k) is the penalty calculation work-
sheet, shown in Table 5, which lists the typical penalty amounts
for certain violations, the circumstances justifying enhancements
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of a penalty and the amount of the enhancement, and the circum-
stances justifying a reduction in a penalty and the amount of the
reduction.

James Osterhaus, Director, LP-Gas Operations, Alternative En-
ergy Division, has determined that for each year of the first five
years that the proposed new rule will be in effect there will be
no fiscal implications for state government. The proposed new
rule codifies penalty amounts, but the Commission does not an-
ticipate an increase in either the number of violations cited or
the penalty revenue as a result of administering or enforcing the
new rule. Each year, the Commission's Alternative Energy Di-
vision processes approximately 65 penalties and the Commis-
sion deposits the revenue from these penalties of approximately
$40,000 to the State General Revenue Fund.

There are no fiscal implications for local governments.

Mr. Osterhaus has also determined that for each year of the first
five years the proposed new rule will be in effect, the public ben-
efit anticipated as a result of enforcing the new rule will be an
improvement in safety due to an increased awareness of both
the importance of complying with LP-gas safety standards and
practices and the potential penalties associated with not doing
so. By establishing typical penalty amounts for additional viola-
tions of the LP-gas safety rules and increasing the typical penal-
ties for some current violations, the Commission finds that the
proposed new rule could result in a reduction in the number of
violations and a corresponding increase in public safety.

The Commission has also developed an analysis of the probable
economic cost to persons required to comply with the proposed
new rule for each year of the first five years that it will be in effect,
as well as the analysis required by Texas Government Code,
§2006.002. That statute requires that, before adopting a rule
that may have an adverse economic effect on small businesses
or micro-businesses, a state agency prepare an economic im-
pact statement and a regulatory flexibility analysis. The eco-
nomic impact statement must estimate the number of small busi-
nesses or micro-businesses subject to the proposed rule, project
the economic impact of the rule on small businesses and mi-
cro-businesses, and describe alternative methods of achieving
the purpose of the proposed rule. A regulatory flexibility analysis
must include the agency's consideration of alternative methods
of achieving the purpose of the proposed rule. The analysis must
consider: if consistent with the health, safety, and environmental
and economic welfare of the state, using regulatory methods that
will accomplish the objectives of applicable rules while minimiz-
ing adverse impacts on small businesses and micro-businesses.
The state agency must include in the analysis several proposed
methods of reducing the adverse impact of a proposed rule on a
small business or a micro-business. The statute defines "small
business" as a legal entity, including a corporation, partnership,
or sole proprietorship, that is formed for the purpose of making
a profit; is independently owned and operated; and has fewer
than 100 employees or less than $6 million in annual gross re-
ceipts. A "micro-business" is defined as a legal entity, including
a corporation, partnership, or sole proprietorship, that is formed
for the purpose of making a profit; is independently owned and
operated; and has no more than 20 employees.

The Commission has determined that any increased cost of com-
pliance for LP-gas licensees, certificate holders, and registrants
regardless of their status as a small business or micro-business,
will be incurred only if the licensee or certificate holder violates
Commission LP-gas rules, and therefore the penalty amounts
can be viewed as an avoidable cost. Based on the informa-

tion available to the Commission regarding the entities that are
LP-gas licensees, certificate holders, and registrants, Mr. Os-
terhaus concludes that it is extremely likely that a business that
potentially could be affected by the proposed new rule would
be classified as a small business or micro-business, as those
terms are defined in Texas Government Code, §2006.001. The
North American Industrial Classification System (NAICS) sets
forth categories of business types; sellers and dealers of LP-gas
fall within the category for direct selling establishments. This
category is listed on the Texas Comptroller of Public Accounts
website page entitled "HB 3430 Reporting Requirements-Deter-
mining Potential Effects on Small Businesses" as business type
4543 (Direct Selling Establishments), for which there are listed
618 companies in Texas. This source further indicates that 587
companies (94.98%) are small businesses or micro-businesses
as defined in Texas Government Code, §2006.001.

The Commission has also determined that a regulatory flexi-
bility analysis is not required because a licensee or certificate
holder will incur costs for administrative penalties if the licensee
or certificate holder violates Commission rules, and therefore the
penalty amounts can be viewed as an avoidable cost. Further,
the Commission has determined that administering the statutory
provisions related to penalties for violations of Texas Natural Re-
sources Code, Chapter 113, and the Commission's LP-gas rules,
requires that the penalty amounts imposed be punitive. Minimiz-
ing the adverse impacts on small businesses and micro-busi-
nesses of administrative penalties assessed for violations of the
statute or Commission rules is not consistent with ensuring the
health, safety, and environmental and economic welfare of the
state.

The Commission finds that the proposed new rule likely would
not affect a local economy. Therefore, the Commission has
not prepared a local employment impact statement pursuant to
Texas Government Code, §2002.022.

The Commission has determined that the proposed new rule
is not a major environmental rule, because the rule does not
meet the requirements set forth in Texas Government Code,
§2001.0225(a). The proposed rule does not exceed the express
requirements of state law, and is not being adopted solely under
the general powers of the agency.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.php; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments until 12:00 p.m. (noon) on Monday, March 12,
2012, which is 31 days after publication in the Texas Register.
The Commission finds that this comment period is reasonable
because the proposal as well as an online comment form will
be available on the Commission's web site no later than the
day after the open meeting at which the Commission approves
publication of the proposal, giving interested persons over two
additional weeks to review, analyze, draft, and submit com-
ments. Comments should refer to LP-Gas Docket No. 02308.
The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call Mr. Osterhaus at (512)
463-6692. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.php.

The Commission proposes the new rule under Texas Natural Re-
sources Code, §81.0531, which provides that if a person violates
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provisions of Texas Natural Resources Code, Title 3, which per-
tain to safety or the provisions of a rule, order, license, permit,
or certificate which pertain to safety and are issued under this
title, the person may be assessed a penalty by the Commission;
Texas Natural Resources Code, §113.051, which authorizes the
Commission to adopt rules relating to any and all aspects or
phases of the LP-gas industry that will protect or tend to protect
the health, welfare, and safety of the general public; and Texas
Natural Resources Code, §113.052, which authorizes the Com-
mission to adopt by reference, in whole or in part, the published
codes of the National Board of Fire Underwriters, the National
Fire Protection Association, the American Society for Mechani-
cal Engineers, and other nationally recognized societies or any
one or more of these codes as standards to be met in the design,
construction, fabrication, assembly, installation, use, and main-
tenance of containers, tanks, appliances, systems, and equip-
ment for the transportation, storage, delivery, use, and consump-
tion of LP-gas or any one or more of these purposes.

Texas Natural Resources Code, §§81.0531, 113.051, and
113.052, are affected by the proposed new rule.

Statutory authority: Texas Natural Resources Code, §§81.0531,
113.051, and 113.052.

Cross-reference to statute: Texas Natural Resources Code,
§§81.0531, 113.051, and 113.052.

Issued in Austin, Texas on January 24, 2012.

$9.15.  Penalty Guidelines for LP-Gas Safety Violations.

(a) Policy. Improved safety and environmental protection
are the desired outcomes of any enforcement action. Encouraging
licensees, certificate holders, and registrants to take appropriate vol-
untary corrective and future protective actions once a violation has
occurred is an effective component of the enforcement process. De-
terrence of violations through penalty assessments is also a necessary
and effective component of the enforcement process. A rule-based
enforcement penalty guideline to evaluate and rank LP-gas-related
violations is consistent with the central goal of the Commission's
enforcement efforts to promote compliance. Penalty guidelines set
forth in this section will provide a framework for more uniform and
equitable assessment of penalties throughout the state, while also
enhancing the integrity of the Commission's enforcement program.

(b) Only guidelines. This section complies with the require-
ments of Texas Natural Resources Code, §81.0531. The penalty
amounts contained in the tables in this section are provided solely
as guidelines to be considered by the Commission in determining
the amount of administrative penalties for violations of provisions of
Texas Natural Resources Code, Chapter 113, relating to LP-gas safety;
of rules, orders, licenses, permits, or certificates relating to LP-gas
safety adopted under those provisions; and of regulations, codes, or
standards that the Commission has adopted by reference.

(c) Commission authority. The establishment of these penalty
guidelines shall in no way limit the Commission's authority and discre-
tion to assess administrative penalties. The typical minimum penalties
listed in this section are for the most common violations cited; how-
ever, this is neither an exclusive nor an exhaustive list of violations that
the Commission may cite. The Commission retains full authority and
discretion to cite violations of Texas Natural Resources Code, Chap-
ter 113, relating to LP-gas safety; of rules, orders, licenses, permits, or
certificates relating to LP-gas safety adopted or issued under those pro-
visions; and of regulations, codes, or standards that the Commission
has adopted by reference, and to assess administrative penalties in any
amount up to the statutory maximum when warranted by the facts in
any case, regardless of inclusion in or omission from this section.

(d) Factors considered. The amount of any penalty requested,
recommended, or finally assessed in an enforcement action will be de-
termined on an individual case-by-case basis for each violation, taking
into consideration the following factors:

(1) the person's history of previous violations, including
the number of previous violations;

(2) the seriousness of the violation and of any pollution re-
sulting from the violation;

(3) any hazard to the health or safety of the public;

(4) the degree of culpability;

(5) the demonstrated good faith of the person charged; and

(6) any other factor the Commission considers relevant.

(e) Typical penalties. Regardless of the method by which the
typical penalty amount is calculated, the total penalty amount will be
within the statutory limit. Typical penalties for violations of provisions
of Texas Natural Resources Code, Chapter 113, relating to LP-gas
safety; of rules, orders, licenses, permits, or certificates relating to
LP-gas safety adopted under those provisions; and of regulations,
codes, or standards that the Commission has adopted by reference, are
set forth in Table 1.

Figure: 16 TAC §9.15(e)

(f) Penalty enhancements for certain violations. For violations
that involve threatened or actual safety hazards, or that result from the
reckless or intentional conduct of the person charged, the Commission
may assess an enhancement of the typical penalty. The enhancement
may be in any amount in the range shown for each type of violation, as
shown in Table 2.

Figure: 16 TAC §9.15(f)

(g) Penalty enhancements for certain violators. For violations
in which the person charged has a history of prior violations within
seven years of the current enforcement action, the Commission may
assess an enhancement based on either the number of prior violations
or the total amount of previous administrative penalties, but not both.
The actual amount of any penalty enhancement will be determined on
an individual case-by-case basis for each violation. The guidelines in
Tables 3 and 4 are intended to be used separately. Either guideline may
be used where applicable, but not both.

Figure 1: 16 TAC §9.15(g)

Figure 2: 16 TAC §9.15(g)

(h) Penalty reduction for settlement before hearing. The rec-
ommended monetary penalty for a violation may be reduced by up to

50% if the person charged agrees to a settlement before the Commis-

sion conducts an administrative hearing to prosecute a violation. Once

the hearing is convened, the opportunity for the person charged to re-

duce the basic monetary penalty is no longer available. The reduction

applies to the basic penalty amount requested and not to any requested

enhancements.

(1) Demonstrated good faith. In determining the total amount
of any monetary penalty requested, recommended, or finally assessed

in an enforcement action, the Commission may consider, on an individ-

ual case-by-case basis for each violation, the demonstrated good faith

of the person charged. Demonstrated good faith includes, but is not

limited to, actions taken by the person charged before the filing of an

enforcement action to remedy, in whole or in part, a violation or to mit-

igate the consequences of a violation.

(j)  Other sanctions. Depending upon the nature of and the con-
sequences resulting from a violation of the rules in this chapter, the
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Commission may impose a non-monetary penalty, such as requiring
attendance at a safety training course, or may issue a warning.

(k) Penalty calculation worksheet. The penalty calculation
worksheet shown in Table 5 lists the typical penalty amounts for
certain violations, the circumstances justifying enhancements of a
penalty and the amount of the enhancement, and the circumstances
justifying a reduction in a penalty and the amount of the reduction.
Figure: 16 TAC §9.15(k)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 24,
2012.

TRD-201200316

Mary Ross McDonald

Director, Pipeline Safety Division

Railroad Commission of Texas

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 475-1295
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CHAPTER 13. REGULATIONS FOR
COMPRESSED NATURAL GAS (CNG)
SUBCHAPTER A. SCOPE AND DEFINITIONS
16 TAC §13.15

The Railroad Commission of Texas (Commission) proposes new
§13.15, relating to Penalty Guidelines for CNG Safety Violations.
On October 25, 2011, the Commission authorized staff to draft
a proposed new rule to implement guidelines to be considered
by the Commission in determining the amount of administrative
penalties for violations of Texas Natural Resources Code, Chap-
ter 116, relating to compressed natural gas, or the provisions of
a rule, order, license, permit, or certificate issued under Texas
Natural Resources Code, Chapter 116; or of violations of regu-
lations, codes, or standards that the Commission has adopted
by reference. During the 82nd Legislative Session, the Sun-
set Commission recommended that the Commission adopt its
penalty guidelines in rule form, and that the rule should assign
penalties to different violations based on their risk and severity.
With the proposed rule, the Commission seeks to align the en-
forcement procedures of the Alternative Energy Division with ex-
isting Pipeline Safety Division penalty guidelines, creating con-
sistency and transparency agency-wide.

The Commission proposes new §13.15 to provide a penalty ma-
trix for violations of Texas Natural Resources Code, Chapter 116,
and the Commission's CNG safety rules. The matrix includes
penalty amounts for any violation of Texas Natural Resources
Code, Chapter 116, relating to compressed natural gas, and for
violations of specific rules in this chapter, as well as for those reg-
ulations, codes, or standards that the Commission has adopted
by reference. The penalty matrix includes guidelines for penalty
enhancements based on the severity of the violation, the culpa-
bility of the person charged, any prior violations within past seven
years, and the amount of previous penalties for violations within
past seven years.

Proposed new subsection (a) states the Commission's policy on
compliance and enforcement. Improved safety and environmen-

tal protection are the desired outcomes of any enforcement ac-
tion. Encouraging licensees and certificate holders to take ap-
propriate voluntary corrective and future protective actions once
a violation has occurred is an effective component of the en-
forcement process. Deterrence of violations through penalty as-
sessments is also a necessary and effective component of the
enforcement process. A rule-based enforcement penalty guide-
line to evaluate and rank CNG-related violations is consistent
with the central goal of the Commission's enforcement efforts to
promote compliance. Penalty guidelines set forth in this section
will provide a framework for more uniform and equitable assess-
ment of penalties throughout the state, while also enhancing the
integrity of the Commission's enforcement program.

Proposed new subsection (b) states that the provisions of this
section are only guidelines to be considered by the Commis-
sion in determining the amount of administrative penalties for
violations of provisions of Texas Natural Resources Code, Ti-
tle 3, Chapter 116, relating to compressed natural gas; of rules,
orders, licenses, permits, or certificates relating to CNG safety
adopted under those provisions; and of regulations, codes, or
standards that the Commission has adopted by reference.

Proposed new subsection (c) provides that the establishment of
these penalty guidelines in no way limits the Commission's au-
thority and discretion to assess administrative penalties. The
typical minimum penalties listed in this section are for the most
common violations cited; however, this is neither an exclusive
nor an exhaustive list of violations that the Commission may cite.
The Commission retains full authority and discretion to cite vio-
lations of Texas Natural Resources Code, Title 3, Chapter 116,
relating to compressed natural gas; of rules, orders, licenses,
permits, or certificates relating to CNG safety adopted or issued
under those provisions; and of regulations, codes, or standards
that the Commission has adopted by reference, and to assess
administrative penalties in any amount up to the statutory max-
imum when warranted by the facts in any case, regardless of
inclusion in or omission from this section.

Proposed new subsection (d) states that the amount of any
penalty requested, recommended, or finally assessed in
an enforcement action will be determined on an individual
case-by-case basis for each violation, taking into consideration
the person's history of previous violations, including the number
of previous violations; the seriousness of the violation and of
any pollution resulting from the violation; any hazard to the
health or safety of the public; the degree of culpability; the
demonstrated good faith of the person charged; and any other
factor the Commission considers relevant.

Proposed new subsection (e) states that regardless of the
method by which the typical penalty amount is calculated, the
total penalty amount will be within the statutory maximum.
Typical penalties for violations of provisions of Texas Natural
Resources Code, Title 3, Chapter 116, relating to compressed
natural gas; of rules, orders, licenses, permits, or certificates
relating to CNG safety adopted under those provisions; and
of regulations, codes, or standards that the Commission has
adopted by reference, are set forth in Table 1.

Proposed new subsection (f) states that for violations that in-
volve threatened or actual safety hazards, or that result from the
reckless or intentional conduct of the person charged, the Com-
mission may assess an enhancement of the typical penalty. The
enhancement may be in any amount in the range shown for each
type of violation, as shown in Table 2.
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Proposed new subsection (g) provides that for violations in which
the person charged has a history of prior violations within seven
years of the current enforcement action, the Commission may
assess an enhancement based on either the number of prior vi-
olations or the total amount of previous administrative penalties,
but not both. The actual amount of any penalty enhancement
will be determined on an individual case-by-case basis for each
violation. The guidelines in Tables 3 and 4 are intended to be
used separately. Either guideline may be used where applica-
ble, but not both.

Proposed new subsection (h) pertains to penalty reduction for
settlement before hearing. The recommended monetary penalty
for a violation may be reduced by up to 50% if the person charged
agrees to a settlement before the Commission conducts an ad-
ministrative hearing to prosecute a violation. Once the hearing
is convened, the opportunity for the person charged to reduce
the basic monetary penalty is no longer available. The reduction
applies to the basic penalty amount requested and not to any
requested enhancements.

Proposed new subsection (i) provides that, in determining the
total amount of any monetary penalty requested, recommended,
or finally assessed in an enforcement action, the Commission
may consider, on an individual case-by-case basis for each
violation, the demonstrated good faith of the person charged.
Demonstrated good faith includes, but is not limited to, actions
taken by the person charged before the filing of an enforcement
action to remedy, in whole or in part, a violation or to mitigate
the consequences of a violation.

Proposed new subsection (j) states that depending upon the na-
ture of and the consequences resulting from a violation of the
rules in this chapter, the Commission may impose a non-mon-
etary penalty, such as requiring attendance at a safety training
course, or may issue a warning.

Proposed new subsection (k) is the penalty calculation work-
sheet, shown in Table 5, which lists the typical penalty amounts
for certain violations, the circumstances justifying enhancements
of a penalty and the amount of the enhancement, and the circum-
stances justifying a reduction in a penalty and the amount of the
reduction.

James Osterhaus, Director, LP-Gas Operations, Alternative En-
ergy Division, has determined that for each year of the first five
years that the proposed new rule will be in effect there will be no
fiscal implications for state government. The proposed new rule
codifies penalty amounts, but the Commission does not antici-
pate an increase in either the number of violations cited or the
penalty revenue as a result of administering or enforcing the new
rule.

There are no fiscal implications for local governments.

Mr. Osterhaus has also determined that for each year of the first
five years the proposed new rule will be in effect, the public ben-
efit anticipated as a result of enforcing the new rule will be an im-
provement in safety due to an increased awareness of both the
importance of complying with CNG safety standards and prac-
tices and the potential penalties associated with not doing so.
By establishing typical penalty amounts for additional violations
of the CNG safety rules and increasing the typical penalties for
some current violations, the Commission finds that the proposed
new rule could result in a reduction in the number of violations
and a corresponding increase in public safety.

The Commission has also developed an analysis of the probable
economic cost to persons required to comply with the proposed
new rule for each year of the first five years that it will be in effect,
as well as the analysis required by Texas Government Code,
§2006.002. That statute requires that, before adopting a rule
that may have an adverse economic effect on small businesses
or micro-businesses, a state agency prepare an economic im-
pact statement and a regulatory flexibility analysis. The eco-
nomic impact statement must estimate the number of small busi-
nesses or micro-businesses subject to the proposed rule, project
the economic impact of the rule on small businesses and mi-
cro-businesses, and describe alternative methods of achieving
the purpose of the proposed rule. A regulatory flexibility analysis
must include the agency's consideration of alternative methods
of achieving the purpose of the proposed rule. The analysis must
consider: if consistent with the health, safety, and environmental
and economic welfare of the state, using regulatory methods that
will accomplish the objectives of applicable rules while minimiz-
ing adverse impacts on small businesses and micro-businesses.
The state agency must include in the analysis several proposed
methods of reducing the adverse impact of a proposed rule on a
small business or a micro-business. The statute defines "small
business" as a legal entity, including a corporation, partnership,
or sole proprietorship, that is formed for the purpose of making
a profit; is independently owned and operated; and has fewer
than 100 employees or less than $6 million in annual gross re-
ceipts. A "micro-business" is defined as a legal entity, including
a corporation, partnership, or sole proprietorship, that is formed
for the purpose of making a profit; is independently owned and
operated; and has no more than 20 employees.

The Commission has determined that any increased cost of com-
pliance for CNG licensees or certificate holders, regardless of
their status as a small business or micro-business, will be in-
curred only if the licensee or certificate holder violates Commis-
sion rules, and therefore the penalty amounts can be viewed an
avoidable cost. Based on the information available to the Com-
mission regarding the entities that are CNG licensees or cer-
tificate holders, Mr. Osterhaus concludes that it is extremely
likely that a business that potentially could be affected by the
proposed new rule would be classified as a small business or mi-
cro-business, as those terms are defined in Texas Government
Code, §2006.001. The North American Industrial Classification
System (NAICS) sets forth categories of business types; sell-
ers and dealers of CNG fall within the category for direct selling
establishments. This category is listed on the Texas Comptrol-
ler of Public Accounts website page entitled "HB 3430 Report-
ing Requirements-Determining Potential Effects on Small Busi-
nesses" as business type 4543 (Direct Selling Establishments),
for which there are listed 618 companies in Texas. This source
further indicates that 587 companies (94.98%) are small busi-
nesses or micro-businesses as defined in Texas Government
Code, §2006.002.

The Commission has also determined that a regulatory flexi-
bility analysis is not required because a licensee or certificate
holder will incur costs for administrative penalties if the licensee
or certificate holder violates Commission rules, and therefore the
penalty amounts can be viewed as an avoidable cost. Further,
the Commission has determined that administering the statutory
provisions related to penalties for violations of Texas Natural Re-
sources Code, Chapter 116, and the Commission's CNG rules,
requires that the penalty amounts imposed be punitive. Mini-
mizing the adverse impacts on small businesses and micro-busi-
nesses of administrative penalties assessed for violations of the
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statute or Commission rules is not consistent with the health,
safety, and environmental and economic welfare of the state.

The Commission finds that the proposed new rule likely would
not affect a local economy. Therefore, the Commission has
not prepared a local employment impact statement pursuant to
Texas Government Code, §2002.022.

The Commission has determined that the proposed new rule
is not a major environmental rule, because the rule does not
meet the requirements set forth in Texas Government Code,
§2001.0225(a). The proposed rule does not exceed the express
requirements of state law, and is not being adopted solely under
the general powers of the agency.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.php; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments until 12:00 p.m. (noon) on Monday, March 12,
2012, which is 31 days after publication in the Texas Register.
The Commission finds that this comment period is reasonable
because the proposal as well as an online comment form will
be available on the Commission's web site no later than the
day after the open meeting at which the Commission approves
publication of the proposal, giving interested persons over two
additional weeks to review, analyze, draft, and submit com-
ments. Comments should refer to LP-Gas Docket No. 02309.
The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call Mr. Osterhaus at (512)
463-6692. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.php.

The Commission proposes the new rule under Texas Natural Re-
sources Code, §81.0531, which provides that if a person violates
provisions of Texas Natural Resources Code, Title 3, which per-
tain to safety or the provisions of a rule, order, license, permit,
or certificate which pertain to safety and are issued under this
title, the person may be assessed a penalty by the Commission;
Texas Natural Resources Code, §116.012, which authorizes the
Commission to adopt rules and standards relating to liquefied
natural gas activities to protect the health, welfare, and safety
of the general public, and §116.013, which authorizes the Com-
mission to adopt by reference, in whole or in part the published
codes of nationally recognized societies as standards to be met
in the design, construction, fabrication, assembly, installation,
use, and maintenance of CNG or LNG components and equip-
ment.

Statutory authority: Texas Natural Resources Code, §§81.0531,
116.012 and 116.013.

Cross-reference to statute: Texas Natural Resources Code,
§§81.0531, 116.012, and 116.013.

Issued in Austin, Texas on January 24, 2012.
$13.15.  Penalty Guidelines for CNG Safety Violations.

(a) Policy. Improved safety and environmental protection

component of the enforcement process. A rule-based enforcement
penalty guideline to evaluate and rank CNG-related violations is con-
sistent with the central goal of the Commission's enforcement efforts
to promote compliance. Penalty guidelines set forth in this section
will provide a framework for more uniform and equitable assessment
of penalties throughout the state, while also enhancing the integrity of
the Commission's enforcement program.

(b) Only guidelines. This section complies with the require-
ments of Texas Natural Resources Code, §81.0531. The penalty
amounts contained in the tables in this section are provided solely
as guidelines to be considered by the Commission in determining
the amount of administrative penalties for violations of provisions
of Texas Natural Resources Code, Title 3, Chapter 116, relating to
compressed natural gas; of rules, orders, licenses, permits, or certifi-
cates relating to CNG safety adopted under those provisions; and of
regulations, codes, or standards that the Commission has adopted by
reference.

(c) Commission authority. The establishment of these penalty
guidelines shall in no way limit the Commission's authority and discre-
tion to assess administrative penalties. The typical minimum penalties
listed in this section are for the most common violations cited; how-
ever, this is neither an exclusive nor an exhaustive list of violations
that the Commission may cite. The Commission retains full authority
and discretion to cite violations of Texas Natural Resources Code, Ti-
tle 3, Chapter 116, relating to compressed natural gas; of rules, orders,
licenses, permits, or certificates relating to CNG safety adopted or is-
sued under those provisions; and of regulations, codes, or standards
that the Commission has adopted by reference, and to assess admin-
istrative penalties in any amount up to the statutory maximum when
warranted by the facts in any case.

(d) Factors considered. The amount of any penalty requested,
recommended, or finally assessed in an enforcement action will be de-
termined on an individual case-by-case basis for each violation, taking
into consideration the following factors:

(1) the person's history of previous violations, including
the number of previous violations;

(2) the seriousness of the violation and of any pollution re-
sulting from the violation;

(3) any hazard to the health or safety of the public;

(4) the degree of culpability;

(5) the demonstrated good faith of the person charged; and

(6) any other factor the Commission considers relevant.

(e) Typical penalties. Regardless of the method by which the
typical penalty amount is calculated, the total penalty amount will be
within the statutory maximum. Typical penalties for violations of pro-
visions of Texas Natural Resources Code, Title 3, Chapter 116, relating
to compressed natural gas; of rules, orders, licenses, permits, or certifi-
cates relating to CNG safety adopted under those provisions; and of
regulations, codes, or standards that the Commission has adopted by
reference, are set forth in Table 1.

Figure: 16 TAC §13.15(¢)

(f) Penalty enhancements for certain violations. For violations
that involve threatened or actual safety hazards, or that result from the

are the desired outcomes of any enforcement action. Encouraging

reckless or intentional conduct of the person charged, the Commission

licensees and certificate holders to take appropriate voluntary correc-

may assess an enhancement of the typical penalty. The enhancement

tive and future protective actions once a violation has occurred is an

may be in any amount in the range shown for each type of violation, as

effective component of the enforcement process. Deterrence of vio-

shown in Table 2.

lations through penalty assessments is also a necessary and effective

Figure: 16 TAC §13.15(f)
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(g) Penalty enhancements for certain violators. For violations
in which the person charged has a history of prior violations within
seven years of the current enforcement action, the Commission may
assess an enhancement based on either the number of prior violations
or the total amount of previous administrative penalties, but not both.
The actual amount of any penalty enhancement will be determined on
an individual case-by-case basis for each violation. The guidelines in
Tables 3 and 4 are intended to be used separately. Either guideline may
be used where applicable, but not both.

Figure 1: 16 TAC §13.15(g)
Figure 2: 16 TAC §13.15(g)

(h) Penalty reduction for settlement before hearing. The rec-
ommended monetary penalty for a violation may be reduced by up to
50% if the person charged agrees to a settlement before the Commis-
sion conducts an administrative hearing to prosecute a violation. Once
the hearing is convened, the opportunity for the person charged to re-
duce the basic monetary penalty is no longer available. The reduction
applies to the basic penalty amount requested and not to any requested
enhancements.

(i) Demonstrated good faith. In determining the total amount
of any monetary penalty requested, recommended, or finally assessed
in an enforcement action, the Commission may consider, on an individ-
ual case-by-case basis for each violation, the demonstrated good faith
of the person charged. Demonstrated good faith includes, but is not
limited to, actions taken by the person charged before the filing of an
enforcement action to remedy, in whole or in part, a violation or to mit-
igate the consequences of a violation.

(j) _ Other sanctions. Depending upon the nature of and the con-
sequences resulting from a violation of the rules in this chapter, the
Commission may impose a non-monetary penalty, such as requiring
attendance at a safety training course, or may issue a warning.

(k) Penalty calculation worksheet. The penalty calculation
worksheet shown in Table 5 lists the typical penalty amounts for
certain violations; the circumstances justifying enhancements of a
penalty and the amount of the enhancement; and the circumstances
justifying a reduction in a penalty and the amount of the reduction.
Figure: 16 TAC §13.15(k)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 24,
2012.

TRD-201200321

Mary Ross McDonald

Director, Pipeline Safety Division

Railroad Commission of Texas

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 475-1295

¢ ¢ ¢

CHAPTER 14. REGULATIONS FOR
LIQUEFIED NATURAL GAS (LNG)
SUBCHAPTER A. GENERAL APPLICABILITY
AND REQUIREMENTS

16 TAC §14.2015

The Railroad Commission of Texas (Commission) proposes new
§14.2015, relating to Penalty Guidelines for LNG Safety Viola-
tions. On October 25, 2011, the Commission authorized staff to
draft a proposed new rule to implement guidelines to be consid-
ered by the Commission in determining the amount of adminis-
trative penalties for violations of Texas Natural Resources Code,
Chapter 116, relating to compressed natural gas and liquefied
natural gas, or the provisions of a rule, order, license, permit, or
certificate issued under Texas Natural Resources Code, Chapter
116; or of violations of regulations, codes, or standards that the
Commission has adopted by reference. During the 82nd Leg-
islative Session, the Sunset Commission recommended that the
Commission adopt its penalty guidelines in rule form, and that
the rule should assign penalties to different violations based on
their risk and severity. With the proposed rule, the Commission
seeks to align the enforcement procedures of the Alternative En-
ergy Division with existing Pipeline Safety Division penalty guide-
lines, creating consistency and transparency agency-wide.

The Commission proposes new §14.2015 to provide a penalty
matrix for violations of Texas Natural Resources Code, Chap-
ter 116, and the Commission's LNG safety rules. The matrix
includes penalty amounts for any violation of Texas Natural Re-
sources Code, Chapter 116, relating to compressed natural gas
or liquefied natural gas, and for violations of specific rules in this
chapter, as well as for those regulations, codes, or standards
that the Commission has adopted by reference. The penalty ma-
trix includes guidelines for penalty enhancements based on the
severity of the violation, the culpability of the person charged,
any prior violations within past seven years, and the amount of
previous penalties for violations within past seven years.

Proposed new subsection (a) states the Commission's policy on
compliance and enforcement. Improved safety and environmen-
tal protection are the desired outcomes of any enforcement ac-
tion. Encouraging licensees and certificate holders to take ap-
propriate voluntary corrective and future protective actions once
a violation has occurred is an effective component of the enforce-
ment process. Deterrence of violations through penalty assess-
ments is also a necessary and effective component of the en-
forcement process. A rule-based enforcement penalty guideline
to evaluate and rank LNG-related violations is consistent with the
central goal of the Commission's enforcement efforts to promote
compliance. Penalty guidelines set forth in this section will pro-
vide a framework for more uniform and equitable assessment of
penalties throughout the state, while also enhancing the integrity
of the Commission's enforcement program.

Proposed new subsection (b) states that the provisions of this
section are only guidelines to be considered by the Commission
in determining the amount of administrative penalties for viola-
tions of provisions of Texas Natural Resources Code, Title 3,
Chapter 116, relating to compressed natural gas and liquefied
natural gas; of rules, orders, licenses, permits, or certificates re-
lating to LNG safety adopted under those provisions; and of reg-
ulations, codes, or standards that the Commission has adopted
by reference.

Proposed new subsection (c) provides that the establishment of
these penalty guidelines in no way limits the Commission's au-
thority and discretion to assess administrative penalties. The
typical minimum penalties listed in this section are for the most
common violations cited; however, this is neither an exclusive
nor an exhaustive list of violations that the Commission may cite.
The Commission retains full authority and discretion to cite vio-
lations of Texas Natural Resources Code, Title 3, Chapter 116,
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relating to compressed natural gas and liquefied natural gas; of
rules, orders, licenses, permits, or certificates relating to LNG
safety adopted or issued under those provisions; and of regula-
tions, codes, or standards that the Commission has adopted by
reference, and to assess administrative penalties in any amount
up to the statutory maximum when warranted by the facts in any
case, regardless of inclusion in or omission from this section.

Proposed new subsection (d) states that the amount of any
penalty requested, recommended, or finally assessed in
an enforcement action will be determined on an individual
case-by-case basis for each violation, taking into consideration
the person's history of previous violations, including the number
of previous violations; the seriousness of the violation and of
any pollution resulting from the violation; any hazard to the
health or safety of the public; the degree of culpability; the
demonstrated good faith of the person charged; and any other
factor the Commission considers relevant.

Proposed new subsection (e) states that regardless of the
method by which the typical penalty amount is calculated, the
total penalty amount will be within the statutory maximum.
Typical penalties for violations of provisions of Texas Natural
Resources Code, Title 3, Chapter 116, relating to compressed
natural gas and liquefied natural gas; of rules, orders, licenses,
permits, or certificates relating to LNG safety adopted under
those provisions; and of regulations, codes, or standards that
the Commission has adopted by reference, are set forth in Table
1.

Proposed new subsection (f) states that for violations that in-
volve threatened or actual safety hazards, or that result from the
reckless or intentional conduct of the person charged, the Com-
mission may assess an enhancement of the typical penalty. The
enhancement may be in any amount in the range shown for each
type of violation, as shown in Table 2.

Proposed new subsection (g) provides that for violations in which
the person charged has a history of prior violations within seven
years of the current enforcement action, the Commission may
assess an enhancement based on either the number of prior vi-
olations or the total amount of previous administrative penalties,
but not both. The actual amount of any penalty enhancement
will be determined on an individual case-by-case basis for each
violation. The guidelines in Tables 3 and 4 are intended to be
used separately. Either guideline may be used where applica-
ble, but not both.

Proposed new subsection (h) pertains to penalty reduction for
settlement before hearing. The recommended monetary penalty
for a violation may be reduced by up to 50% if the person charged
agrees to a settlement before the Commission conducts an ad-
ministrative hearing to prosecute a violation. Once the hearing
is convened, the opportunity for the person charged to reduce
the basic monetary penalty is no longer available. The reduction
applies to the basic penalty amount requested and not to any
requested enhancements.

Proposed new subsection (i) provides that, in determining the
total amount of any monetary penalty requested, recommended,
or finally assessed in an enforcement action, the Commission
may consider, on an individual case-by-case basis for each
violation, the demonstrated good faith of the person charged.
Demonstrated good faith includes, but is not limited to, actions
taken by the person charged before the filing of an enforcement
action to remedy, in whole or in part, a violation or to mitigate
the consequences of a violation.

Proposed new subsection (j) states that depending upon the na-
ture of and the consequences resulting from a violation of the
rules in this chapter, the Commission may impose a non-mon-
etary penalty, such as requiring attendance at a safety training
course, or may issue a warning.

Proposed new subsection (k) is the penalty calculation work-
sheet, shown in Table 5, which lists the typical penalty amounts
for certain violations, the circumstances justifying enhancements
of a penalty and the amount of the enhancement, and the circum-
stances justifying a reduction in a penalty and the amount of the
reduction.

James Osterhaus, Director, LP-Gas Operations, Alternative En-
ergy Division, has determined that for each year of the first five
years that the proposed new rule will be in effect there will be no
fiscal implications for state government. The proposed new rule
codifies penalty amounts, but the Commission does not antici-
pate an increase in either the number of violations cited or the
penalty revenue as a result of administering or enforcing the new
rule.

There are no fiscal implications for local governments.

Mr. Osterhaus has also determined that for each year of the
first five years the proposed new rule will be in effect, the public
benefit anticipated as a result of enforcing the amendments will
be an improvement in safety due to an increased awareness of
both the importance of complying with LNG safety standards and
practices and the potential penalties associated with not doing
so. By establishing typical penalty amounts for additional viola-
tions of the LNG safety rules and increasing the typical penal-
ties for some current violations, the Commission finds that the
proposed new rule could result in a reduction in the number of
violations and a corresponding increase in public safety.

The Commission has also developed an analysis of the probable
economic cost to persons required to comply with the proposed
new rule for each year of the first five years that it will be in effect,
as well as the analysis required by Texas Government Code,
§2006.002. That statute requires that, before adopting a rule
that may have an adverse economic effect on small businesses
or micro-businesses, a state agency prepare an economic im-
pact statement and a regulatory flexibility analysis. The eco-
nomic impact statement must estimate the number of small busi-
nesses or micro-businesses subject to the proposed rule, project
the economic impact of the rule on small businesses and mi-
cro-businesses, and describe alternative methods of achieving
the purpose of the proposed rule. A regulatory flexibility analysis
must include the agency's consideration of alternative methods
of achieving the purpose of the proposed rule. The analysis must
consider: if consistent with the health, safety, and environmental
and economic welfare of the state, using regulatory methods that
will accomplish the objectives of applicable rules while minimiz-
ing adverse impacts on small businesses and micro-businesses.
The state agency must include in the analysis several proposed
methods of reducing the adverse impact of a proposed rule on a
small business or a micro-business. The statute defines "small
business" as a legal entity, including a corporation, partnership,
or sole proprietorship, that is formed for the purpose of making
a profit; is independently owned and operated; and has fewer
than 100 employees or less than $6 million in annual gross re-
ceipts. A "micro-business" is defined as a legal entity, including
a corporation, partnership, or sole proprietorship, that is formed
for the purpose of making a profit; is independently owned and
operated; and has no more than 20 employees.
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The Commission has determined that any increased cost of com-
pliance for LNG licensees or certificate holders, regardless of
their status as a small business or micro-business, will be in-
curred only if the licensee or certificate holder violates Commis-
sion rules, and therefore the penalty amounts can be viewed an
avoidable cost. Based on the information available to the Com-
mission regarding the entities that are LNG licensees or certifi-
cate holders, Mr. Osterhaus concludes that it is extremely likely
that a business that potentially could be affected by the pro-
posed new rule would be classified as a small business or mi-
cro-business, as those terms are defined in Texas Government
Code, §2006.001. The North American Industrial Classification
System (NAICS) sets forth categories of business types; sell-
ers and dealers of LNG fall within the category for direct selling
establishments. This category is listed on the Texas Comptrol-
ler of Public Accounts website page entitled "HB 3430 Report-
ing Requirements-Determining Potential Effects on Small Busi-
nesses" as business type 4543 (Direct Selling Establishments),
for which there are listed 618 companies in Texas. This source
further indicates that 587 companies (94.98%) are small busi-
nesses or micro-businesses as defined in Texas Government
Code, §2006.002.

The Commission has also determined that a regulatory flexi-
bility analysis is not required because a licensee or certificate
holder will incur costs for administrative penalties if the licensee
or certificate holder violates Commission rules, and therefore the
penalty amounts can be viewed as an avoidable cost. Further,
the Commission has determined that administering the statutory
provisions related to penalties for violations of Texas Natural Re-
sources Code, Chapter 116, and the Commission's LNG rules,
requires that the penalty amounts imposed be punitive. Mini-
mizing the adverse impacts on small businesses and micro-busi-
nesses of administrative penalties assessed for violations of the
statute or Commission rules is not consistent with the health,
safety, and environmental and economic welfare of the state.

The Commission finds that the proposed new rule likely would
not affect a local economy. Therefore, the Commission has
not prepared a local employment impact statement pursuant to
Texas Government Code, §2002.022.

The Commission has determined that the proposed new rule
is not a major environmental rule, because the rule does not
meet the requirements set forth in Texas Government Code,
§2001.0225(a). The proposed rule does not exceed the express
requirements of state law, and is not being adopted solely under
the general powers of the agency.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.php; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments until 12:00 p.m. (noon) on Monday, March 12,
2012, which is 31 days after publication in the Texas Register.
The Commission finds that this comment period is reasonable
because the proposal as well as an online comment form will
be available on the Commission's web site no later than the
day after the open meeting at which the Commission approves
publication of the proposal, giving interested persons over two
additional weeks to review, analyze, draft, and submit com-
ments. Comments should refer to LP-Gas Docket No. 02310.
The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be

considered. For further information, call Mr. Osterhaus at (512)
463-6692. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.php.

The Commission proposes the new rule under Texas Natural Re-
sources Code, §81.0531, which provides that if a person violates
provisions of Texas Natural Resources Code, Title 3, which per-
tain to safety or the provisions of a rule, order, license, permit,
or certificate which pertain to safety and are issued under this
title, the person may be assessed a penalty by the Commission;
Texas Natural Resources Code, §116.012, which authorizes the
Commission to adopt rules and standards relating to liquefied
natural gas activities to protect the health, welfare, and safety
of the general public, and §116.013, which authorizes the Com-
mission to adopt by reference, in whole or in part the published
codes of nationally recognized societies as standards to be met
in the design, construction, fabrication, assembly, installation,
use, and maintenance of CNG or LNG components and equip-
ment.

Statutory authority: Texas Natural Resources Code, §§81.0531,
116.012 and 116.013.

Cross-reference to statute: Texas Natural Resources Code,
§§81.0531, 116.012, and 116.013.

Issued in Austin, Texas on January 24, 2012.
§14.2015.  Penalty Guidelines for LNG Safety Violations.

(a) Policy. Improved safety and environmental protection
are the desired outcomes of any enforcement action. Encouraging
licensees and certificate holders to take appropriate voluntary correc-
tive and future protective actions once a violation has occurred is an
effective component of the enforcement process. Deterrence of vio-
lations through penalty assessments is also a necessary and effective
component of the enforcement process. A rule-based enforcement
penalty guideline to evaluate and rank LNG-related violations is con-
sistent with the central goal of the Commission's enforcement efforts
to promote compliance. Penalty guidelines set forth in this section
will provide a framework for more uniform and equitable assessment
of penalties throughout the state, while also enhancing the integrity of
the Commission's enforcement program.

(b) Only guidelines. This section complies with the require-
ments of Texas Natural Resources Code, §81.0531. The penalty
amounts contained in the tables in this section are provided solely
as guidelines to be considered by the Commission in determining
the amount of administrative penalties for violations of provisions
of Texas Natural Resources Code, Title 3, Chapter 116, relating to
compressed natural gas and liquefied natural gas; of rules, orders,
licenses, permits, or certificates relating to LNG safety adopted under
those provisions; and of regulations, codes, or standards that the
Commission has adopted by reference.

(c) Commission authority. The establishment of these penalty
guidelines shall in no way limit the Commission's authority and discre-
tion to assess administrative penalties. The typical minimum penalties
listed in this section are for the most common violations cited; how-
ever, this is neither an exclusive nor an exhaustive list of violations
that the Commission may cite. The Commission retains full author-
ity and discretion to cite violations of Texas Natural Resources Code,
Title 3, Chapter 116, relating to compressed natural gas and liquefied
natural gas; of rules, orders, licenses, permits, or certificates relating
to LNG safety adopted or issued under those provisions; and of regu-
lations, codes, or standards that the Commission has adopted by ref-
erence, and to assess administrative penalties in any amount up to the
statutory maximum when warranted by the facts in any case.
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(d) Factors considered. The amount of any penalty requested,

Commission may impose a non-monetary penalty, such as requiring

recommended, or finally assessed in an enforcement action will be de-

attendance at a safety training course, or may issue a warning.

termined on an individual case-by-case basis for each violation, taking
into consideration the following factors:

(1) the person's history of previous violations, including

(k) Penalty calculation worksheet. The penalty calculation
worksheet shown in Table 5 lists the typical penalty amounts for
certain violations; the circumstances justifying enhancements of a

the number of previous violations;

(2) the seriousness of the violation and of any pollution re-
sulting from the violation;

(3) any hazard to the health or safety of the public;

(4) the degree of culpability;

(5) the demonstrated good faith of the person charged; and

(6) any other factor the Commission considers relevant.

(e) Typical penalties. Regardless of the method by which the
typical penalty amount is calculated, the total penalty amount will be
within the statutory maximum. Typical penalties for violations of pro-
visions of Texas Natural Resources Code, Title 3, Chapter 116, relating
to compressed natural gas and liquefied natural gas; of rules, orders, li-
censes, permits, or certificates relating to LNG safety adopted under
those provisions; and of regulations, codes, or standards that the Com-
mission has adopted by reference, are set forth in Table 1.

Figure: 16 TAC §14.2015(e)

(f) Penalty enhancements for certain violations. For violations
that involve threatened or actual safety hazards, or that result from the
reckless or intentional conduct of the person charged, the Commission
may assess an enhancement of the typical penalty. The enhancement
may be in any amount in the range shown for each type of violation, as
shown in Table 2.

Figure: 16 TAC §14.2015(f)

(g) Penalty enhancements for certain violators. For violations
in which the person charged has a history of prior violations within
seven years of the current enforcement action, the Commission may
assess an enhancement based on either the number of prior violations
or the total amount of previous administrative penalties, but not both.
The actual amount of any penalty enhancement will be determined on
an individual case-by-case basis for each violation. The guidelines in
Tables 3 and 4 are intended to be used separately. Either guideline may
be used where applicable, but not both.

Figure 1: 16 TAC §14.2015(g)
Figure 2: 16 TAC §14.2015(g)

(h) Penalty reduction for settlement before hearing. The rec-
ommended monetary penalty for a violation may be reduced by up to
50% if the person charged agrees to a settlement before the Commis-
sion conducts an administrative hearing to prosecute a violation. Once
the hearing is convened, the opportunity for the person charged to re-
duce the basic monetary penalty is no longer available. The reduction
applies to the basic penalty amount requested and not to any requested
enhancements.

(i) Demonstrated good faith. In determining the total amount
of any monetary penalty requested, recommended, or finally assessed
in an enforcement action, the Commission may consider, on an individ-
ual case-by-case basis for each violation, the demonstrated good faith
of the person charged. Demonstrated good faith includes, but is not
limited to, actions taken by the person charged before the filing of an
enforcement action to remedy, in whole or in part, a violation or to mit-
igate the consequences of a violation.

(j) _ Other sanctions. Depending upon the nature of and the con-
sequences resulting from a violation of the rules in this chapter, the

penalty and the amount of the enhancement; and the circumstances
justifying a reduction in a penalty and the amount of the reduction.
Figure: 16 TAC §14.2015(k)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 24,
2012.

TRD-201200322

Mary Ross McDonald

Director, Pipeline Safety Division

Railroad Commission of Texas

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 475-1295
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CHAPTER 18. UNDERGROUND PIPELINE
DAMAGE PREVENTION
16 TAC §18.12

The Railroad Commission of Texas (Commission) proposes to
amend §18.12, relating to Penalty Guidelines, to add new vio-
lations to the current list, to increase penalty amounts for some
violations, and to include provisions for penalty enhancements
for certain types of violations. On October 25, 2011, the Com-
mission authorized staff to draft proposed amendments to im-
plement guidelines to be considered by the Commission in de-
termining the amount of administrative penalties for violations
of Texas Health and Safety Code, §756.126; Texas Natural Re-
sources Code, §117.012; Texas Utilities Code, §121.201; or the
provisions of a rule or standard adopted or an order issued under
any of these statutes, as they pertain to underground pipeline
damage prevention. During the 82nd Legislative Session, the
Sunset Commission recommended that the Commission adopt
its penalty guidelines in rule form, and that the rule should as-
sign penalties to violations based on their risk and severity. With
the proposed amendments, the Commission seeks to align all
penalty guidelines with existing Pipeline Safety penalty guide-
lines, creating consistency and transparency agency-wide.

Proposed new wording in subsection (a) states the Commis-
sion's policy on compliance and enforcement. Improved safety
and environmental protection are the desired outcomes of any
enforcement action. Encouraging operators, excavators, and
other persons to take appropriate voluntary corrective and fu-
ture protective actions once a violation has occurred is an ef-
fective component of the enforcement process. Deterrence of
violations through penalty assessments is also a necessary and
effective component of the enforcement process. A rule-based
enforcement penalty guideline to evaluate and rank underground
pipeline damage prevention-related violations is consistent with
the central goal of the Commission's enforcement efforts to pro-
mote compliance. Penalty guidelines set forth in this section will
provide a framework for more uniform and equitable assessment
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of penalties throughout the state, while also enhancing the in-
tegrity of the Commission's enforcement program.

Proposed new subsection (b) is reworded from existing wording
in subsection (a) and will continue to provide that the penalty
amounts shown in the tables in this section are provided solely
as guidelines to be considered by the Commission in deter-
mining the amount of administrative penalties for violations of
the requirements of Texas Health and Safety Code, §756.126;
Texas Natural Resources Code, §117.012; Texas Utilities Code,
§121.201; or the provisions of a rule or standard adopted or
an order issued under any of these statutes, as they pertain to
underground pipeline damage prevention.

The Commission proposes new subsection (c), pertaining to
Commission authority. As proposed, the subsection provides
that the establishment of the penalty guidelines in no way limits
the Commission's authority and discretion to cite violations
and assess administrative penalties. The typical penalties
listed in this section are for the most common violations cited;
however, this is neither an exclusive nor an exhaustive list of
violations that the Commission may cite. The Commission
retains full authority and discretion to cite violations of Texas
Health and Safety Code, §756.126; Texas Natural Resources
Code, §117.012; and Texas Utilities Code, §121.201, and the
provisions of a rule or standard adopted or an order issued
under those statutes and to assess administrative penalties in
any amount up to the statutory maximum when warranted by
the facts in any case, regardless of inclusion in or omission from
this section.

Proposed subsection (d) is re-designated from current subsec-
tion (b); this subsection will continue to provide that the amount
of any penalty requested, recommended, or finally assessed
in an enforcement action will be determined on an individual
case-by-case basis for each violation, taking into consideration
the person's history of previous violations or formal warnings, in-
cluding the number of previous violations or formal warnings; the
seriousness of the violation and of any pollution resulting from
the violation; any hazard to the health or safety of the public; the
degree of culpability; the demonstrated good faith of the person
charged; and any other factor the Commission considers rele-
vant, including but not limited to the number of locate requests
received and responded to by an operator and the number of lo-
cation notifications given by an excavator in the previous year.

The Commission proposes to add a new subsection (e) regard-
ing typical penalties for violations of Texas Health and Safety
Code, §756.126; Texas Natural Resources Code, §117.012,
and Texas Utilities Code, §121.201, relating to excavation in the
vicinity of an underground pipeline, and for violations of a rule
or standard adopted or an order issued under those statutes
relating to excavation in the vicinity of an underground pipeline;
the typical penalty amounts are set forth in Table 1. Regardless
of the method by which the typical penalty amount is calculated,
the total penalty amount will be within the statutory limit. As
proposed, Table 1 is similar to the table in existing subsection
(e), but differs in that it does not include penalty enhancements,
which the Commission proposes to set out in separate tables.
In addition, the Commission proposes new penalties for failure
to refresh an expired locate ticket ($1,000); failure to plan
excavation to avoid damage or take reasonable steps to protect
pipelines ($1,000); failure to confirm valid locate ticket ($1,000);
failure to notify notification center for excavation activity after
an emergency notice and the emergency condition ceased to
exist ($1,000); failure to record and/or retain protocol agreement

($1,000); and failure of excavator to report pipeline damage
to the operator ($2,000). The Commission also proposes to
increase the typical penalties for some violations: failure to
comply with Chapter 18 (from $1,000 to $2,500); failure to
notify notification center (from $1,000 to $2,500); failure to mark
excavation area or pipeline properly (from $1,000 to $2,500);
failure to excavate with reasonable care within a tolerance zone
(from $1,000 to $2,500); and failure to submit a Texas Damage
Reporting Form (from $1,000 to $2,000). Finally, in Table 1,
the Commission proposes to clarify the wording for some of the
specific violations.

The Commission proposes to add a new subsection (f) relating
to typical penalty enhancements for certain violations. These en-
hancements mirror those already in place for violations of Chap-
ter 8 of this title, relating to Pipeline Safety Regulations. For vio-
lations that involve threatened or actual pollution, result in threat-
ened or actual safety hazards, or result from the reckless or in-
tentional conduct of the person charged, the Commission may
assess an enhancement of the typical penalty. The typical en-
hancement may be in any amount in the range shown for each
type of violation as shown in Table 2. For violations that involve
threatened or actual pollution of a bay estuary or marine habi-
tat, or that result in pollution in any location, the typical penalty
enhancement would be $5,000 to $25,000. The same penalty
enhancement range would apply to violations involving a threat-
ened or actual safety hazard that results in death or personal
injury; an impact to a residential or public area; a reportable inci-
dent or accident; any hazard to the health or safety of the public;
and the increasing seriousness of the violation. A typical penalty
enhancement of up to double the total penalty would apply to
reckless conduct, and up to triple the total penalty for intentional
conduct.

The Commission proposes to add a new subsection (g) relating
to typical penalty enhancements for certain violators. These en-
hancements are similar to those already in place for violations of
Chapter 8 of this title, relating to Pipeline Safety Regulations. For
violations in which the person charged has a history of prior viola-
tions or warnings within seven years of the current enforcement
action, the Commission may assess an enhancement based on
either the number of prior violations or the total amount of previ-
ous administrative penalties, but not both. The actual amount of
any penalty enhancement would be determined on an individual
case-by-case basis for each violation. The guidelines in Tables
3 and 4 of this subsection are intended to be used separately.
Either guideline may be used where applicable, but not both.

In Table 3, the typical penalty enhancements are based on the
number of prior violations or warnings within the previous seven
years. For one prior violation or warning, the typical enhance-
ment amount is double the penalty amount. For more than two
but fewer than five prior violations or warnings, the typical en-
hancement amount is triple the penalty amount. For more than
five but fewer than ten prior violations or warnings, the typical
enhancement amount is four times the penalty amount. For ten
or more prior violations or warnings, the typical enhancement
amount is five times the penalty amount.

In Table 4, the typical penalty enhancements are based on the
total dollar amount of prior penalties assessed within the previ-
ous seven years. If the prior penalties are less than $10,000,
the typical enhancement amount is $1,000. For prior penalty
amounts that total between $10,001 and $25,000, the typical
enhancement amount is $2,500. For prior penalty amounts that
total between $25,001 and $50,000, the typical enhancement
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amount is $5,000. For prior penalty amounts that total between
$50,001 and $100,000, the typical enhancement amount is
$10,000. For prior penalty amounts that exceed $100,000, the
typical enhancement amount is 10% of the total amount.

The Commission proposes to re-designate current subsections
(c), (d), and (e) as subsections (h), (i), and (j), respectively, with
no change to the current wording other than to add headings.

The Commission proposes to add a new subsection (k) that con-
tains a new penalty calculation worksheet. The penalty calcula-
tion worksheet shown in Table 5 lists the typical penalty amounts
for certain violations; the circumstances justifying enhancements
of a penalty and the typical amount of the enhancement; and the
circumstances justifying a reduction in a penalty and the amount
of the reduction. Lines 1 through 21 of the table list specific con-
duct that is considered a violation of the rules in Chapter 18,
show the specific rule or rules governing the conduct, the recom-
mended penalty amount, and leave a space to insert the recom-
mended penalty amount, if any. Line 22 is a subtotal line, and
line 23 is where any adjustment for settlement before hearing
may be made. Line 24 is another subtotal; and lines 25 through
30 show penalty enhancements which may be added if the viola-
tion threatened or resulted in actual pollution or a safety hazard.
Line 31 is for penalty enhancements because of the seriousness
of the violation. Line 32 is another subtotal line; lines 33 and 34
are for penalty enhancements for reckless or intentional conduct.
Lines 35 through 38 are for penalty enhancements based on the
number of prior violations or warnings within the previous seven
years. Lines 39 through 43 are for penalty enhancements based
on the total amount of penalties assessed within the previous
seven years. Line 44 is a subtotal line. Line 45 is where any ad-
justment for the demonstrated good faith of the person charged
may be made; and line 46 is the total recommended penalty.

Mary ("Polly") Ross McDonald, Director, Pipeline Safety Divi-
sion, has determined that for each of the first five years the pro-
posed amendments will be in effect, there will be no fiscal impli-
cations for state government. The Pipeline Safety Division cur-
rently administers the Damage Prevention Program, including
the citation of violations and the assessment of administrative
penalties. Ms. McDonald anticipates that there will be additional
assistance required from the Commission's Information Technol-
ogy Division (ITS) to make changes and additions to the damage
prevention data collection program to add new violations and to
amend wording and/or change the penalty amounts on existing
violations. ITS has estimated 1,199 total hours will be required
to build a new database, create forms, queries, and reports, with
a total projected one-time cost of $97,000. There will be no fis-
cal implication for the Railroad Commission because these pro-
gramming changes will be handled as part of a general IT pro-
gramming effort that is being funded by a grant.

Ms. McDonald anticipates also that there will be no fiscal im-
plications for at least one other state governmental entity that
is required to comply with the Commission's damage preven-
tion rules. Specifically, Texas Department of Transportation (TX-
DOT) maintenance crews operate as excavators in the vicin-
ity of pipelines and thus are required to comply with the pro-
posed amended rule. Currently, TXDOT employees perform-
ing certain activities and certain TXDOT contractors performing
specific types of work in TXDOT rights of way are not required
to provide notice of an excavation that exceeds a depth of 16
inches. Commission data show that TXDOT has not been pe-
nalized for violating the Commission's damage prevention rules
and because that agency is complying with the rule as currently

written, it seems unlikely that changes in penalty amounts would
affect that agency.

Ms. McDonald has also determined that for each of the first five
years the proposed amendments will be in effect, there will be
fiscal implications for local governments. Local governments,
such as municipalities that own and operate natural gas distri-
bution systems, are required to mark their underground pipeline
facilities in accordance with the marking requirements of the pro-
posed amendments. In addition, local governments, such as
counties with maintenance crews that may excavate in the vicin-
ity of underground pipelines, are required to comply with the
rules for excavation projects that exceed a depth of 16 inches.
Commission damage prevention data show that local govern-
ments have been cited for violating the damage prevention rules
and have paid amounts to settle enforcement actions. It is not
possible to anticipate the type or number of violations that a local
government might commit; whether any of those violations could
or would be subject to penalty enhancements; or whether a lo-
cal government might elect not to settle an enforcement action
in exchange for a reduced penalty amount.

Ms. McDonald further anticipates that for the first year of the
first five years that the proposed amendments will be in effect,
enforcement of the penalty provisions may result in an increase
in revenue to state government as new or increased penalties
are assessed for violations. However, even though the proposed
amendments add new violations and increase the typical penal-
ties for others, if the number and/or type of violation changes,
total penalty revenue could decrease. It is not possible to esti-
mate the amount of the revenue, and whether that is an increase
or decrease to current revenue, because the amount of penalty
revenue will be entirely dependent on the extent of compliance
or non-compliance with the proposed amendments. Ms. Mc-
Donald acknowledges that the revenue to the state derived from
penalty payments could decrease as persons who are already
familiar with the rules recognize the additional violations and in-
creased typical penalties for some violations and conform their
conduct accordingly. The increased revenue to the state will not
be revenue for the Railroad Commission; under Texas Natural
Resources Code, §81.0531, revenue derived from administra-
tive penalties is deposited to the State General Revenue Fund.

Ms. McDonald has also determined that for each year of the first
five years the proposed amendments will be in effect, the pub-
lic benefit anticipated as a result of enforcing the amendments
will be an improvement in safety due to an increased aware-
ness of both the importance of using safe excavation practices
and the potential penalties associated with not doing so. By es-
tablishing typical penalty amounts for additional violations of the
damage prevention rules and increasing the typical penalties for
some current violations, the Commission finds that the proposed
amendments could result in a significant reduction in the number
of incidents of excavation damage to underground pipelines and
a corresponding increase in public safety.

Texas Government Code, §2006.002, relating to Adoption of
Rules with Adverse Economic Effect, directs that, as part of
the rulemaking process, a state agency prepare an economic
impact statement that assesses the potential impact of a pro-
posed rule on small businesses and micro-businesses, and a
regulatory flexibility analysis that considers alternative meth-
ods of achieving the purpose of the rule if the proposed rule
will have an adverse economic effect on small businesses or
micro-businesses.
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Entities that perform activities under the jurisdiction of the Com-
mission are not required to report to the Commission the number
of their employees or their annual gross receipts, which are ele-
ments of the definitions of "micro-business" and "small business"
in Texas Government Code, §2006.001; therefore, the Commis-
sion has no factual bases for determining whether any persons
engaged in activities associated with excavation in the vicinity
of underground pipelines will be classified as small businesses
or micro-businesses, as those terms are defined. Specifically,
Texas Government Code, §2006.001(2), defines a "small busi-
ness" as a legal entity, including a corporation, partnership, or
sole proprietorship, that is formed for the purpose of making
a profit; is independently owned and operated; and has fewer
than 100 employees or less than $6 million in annual gross re-
ceipts. Texas Government Code, §2006.001(1), defines "mi-
cro-business" as a legal entity, including a corporation, partner-
ship, or sole proprietorship, that is formed for the purpose of
making a profit; is independently owned and operated; and has
not more than 20 employees. The Commission expects that
there are entities engaged in activities associated with excava-
tion in the vicinity of underground pipelines that fall within the
definition of a small business or micro-business.

The Commission anticipates no adverse economic effect on
small businesses, micro-businesses, or individuals, primarily
because the proposed amendments do not alter the current
requirements imposed under Texas Utilities Code, Chapter 251,
that an excavator request the location of underground lines 48
hours prior to commencing excavation activities that has been
the law for 12 years, and with the requirements of Chapter 18
that excavators and operators have been required to comply with
since September 1, 2007. The proposed amendments would
add violations to the penalty guidelines and would increase the
typical penalty amounts for some violations. Entities that are
required to comply with the Chapter 18 rules will be able to
avoid all adverse financial effects by complying with those rules.
In addition, the Commission has determined that because the
purpose of the proposed amendments is to improve the safety
of excavation activities in the vicinity of underground pipelines,
it is not feasible to reduce any economic impact of the rules.
Damage to underground pipelines is dangerous regardless of
whether the violator is a large corporation, a small business, a
micro-business, or an individual. The proposed amendments do
allow the Commission to impose monetary penalties on entities
that violate the rules; these are intended to deter non-compli-
ance and, to be an effective deterrent, the penalty amounts
must be punitive. The economic consequences can be avoided
by compliance with the rules.

Pursuant to Texas Government Code, §2001.022, the Commis-
sion has determined that the proposed amendments in Chapter
18 will not affect any local economy; therefore, no local employ-
ment impact statement is required.

Pursuant to Texas Government Code, §2001.0225, the Commis-
sion has determined that the proposed amendments in Chapter
18 are not major environmental rules and therefore no regulatory
analysis under that section is required.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.php; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments until 12:00 p.m. (noon) on Monday, March
12, 2012, which is 31 days after publication in the Texas Reg-

ister. Comments should refer to GUD Docket No. 10130. The
Commission has determined that a 30-day comment period
provides interested persons a reasonable opportunity to submit
data, views, or arguments, orally or in writing, as required by
Texas Government Code, §2001.029(a), because although the
proposal will not be published in the Texas Register until Friday,
February 10, 2012, the event that initiates the formal comment
period, the text of this rule proposal, including the preamble,
will be posted on the Commission's web site beginning no later
than the day following the day the Commission approves pub-
lication of the proposal in the Texas Register, giving interested
persons over two additional weeks to review and analyze the
proposal and to draft and submit comments. The Commission
encourages all interested persons to submit comments no later
than the deadline. The Commission cannot guarantee that
comments submitted after the deadline will be considered. For
further information, call Polly McDonald at (512) 463-7008 or
Kendall Smith, Deputy Director, Damage Prevention, at (512)
463-7047. The status of Commission rulemakings in progress
is available at http://www.rrc.state.tx.us/rules/proposed.php.

The Commission proposes the amendments pursuant to the
authority of the Commission under Texas Natural Resources
Code, §81.0531, Texas Natural Resources Code, §117.012, and
Texas Utilities Code, §121.201. Texas Natural Resources Code,
§81.0531, gives the Commission authority to assess a penalty if
a person violates provisions of Texas Natural Resources Code,
Title 3, that pertain to safety or the prevention or control of
pollution or the provisions of a rule order, license, permit, or
certificate that pertain to safety or the prevention or control of
pollution that are issued under Title 3. Texas Natural Resources
Code, §117.012, provides that the Commission shall adopt
rules that include safety standards for and practices applicable
to the intrastate transportation of hazardous liquids or carbon
dioxide by pipeline and intrastate hazardous liquid or carbon
dioxide pipeline facilities, including safety standards related to
the prevention of damage to such a facility resulting from the
movement of earth by a person in the vicinity of the facility,
other than movement by tillage that does not exceed a depth of
16 inches. Texas Utilities Code, §121.201(a)(1), states that the
Commission may by rule prescribe or adopt safety standards for
the transportation of gas and for gas pipeline facilities, including
safety standards related to the prevention of damage to such a
facility resulting from the movement of earth by a person in the
vicinity of the facility, other than movement by tillage that does
not exceed a depth of 16 inches. In addition, the Commission is
acting under the authority delegated by Texas Health and Safety
Code, §756.126. This provision states that the Commission
shall adopt and enforce safety standards and best practices,
including those described by 49 U.S.C. §6105, et seq., relating
to the prevention of damage by a person to a facility under the
jurisdiction of the Commission.

Texas Natural Resources Code, §117.012; Texas Utilities Code,
§121.201; and Texas Health and Safety Code, §756.126, are
affected by the proposed amendments.

Statutory authority: Texas Natural Resources Code, §117.012;
Texas Utilities Code, §121.201; and Texas Health and Safety
Code, §756.126.

Cross-reference to statute: Texas Natural Resources Code,
§117.012; Texas Utilities Code, §121.201; and Texas Health
and Safety Code, §756.126.

Issued in Austin, Texas on January 24, 2012.
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$18.12.  Penalty Guidelines.
(a) Policy. Improved safety and environmental protection are

(e) Typical penalties. Regardless of the method by which the
typical penalty amount is calculated, the total penalty amount will be

the desired outcomes of any enforcement action. Encouraging opera-

within the statutory limit. Typical penalties for violations of Texas

tors, excavators, and other persons to take appropriate voluntary cor-

Health and Safety Code, §756.126; Texas Natural Resources Code,

rective and future protective actions once a violation has occurred is

§117.012, and Texas Utilities Code, §121.201, relating to excavation

an effective component of the enforcement process. Deterrence of

in the vicinity of an underground pipeline and for violations of a rule

violations through penalty assessments is also a necessary and effec-

or standard adopted or an order issued under those statutes relating to

tive component of the enforcement process. A rule-based enforcement

excavation in the vicinity of an underground pipeline are set forth in

penalty guideline to evaluate and rank underground pipeline damage

Table 1.

prevention-related violations is consistent with the central goal of the

Figure: 16 TAC §18.12(e)

Commission's enforcement efforts to promote compliance. Penalty
guidelines set forth in this section will provide a framework for more
uniform and equitable assessment of penalties throughout the state,
while also enhancing the integrity of the Commission's enforcement
program. [The penalty amounts shown in the table in this section are
provided solely as guidelines to be considered by the Commission in
determining the amount of administrative penalties for vielations of the
requirements of this chapter: The establishment of these penalty guide-
lines shall in no way limit the Commission's authority and discretion to
assess administrative penalties in any amount up to the statutory max-
imum when warranted by the faets in any ease:]

(b) Only guidelines. The penalty amounts shown in the tables
in this section are provided solely as guidelines to be considered by
the Commission in determining the amount of administrative penalties
for violations of the requirements of Texas Health and Safety Code,
§756.126; Texas Natural Resources Code, §117.012; Texas Utilities
Code, §121.201; or the provisions of a rule or standard adopted or an
order issued under any of these statutes, as they pertain to underground
pipeline damage prevention.

(¢) Commission authority. The establishment of these penalty
guidelines shall in no way limit the Commission's authority and discre-
tion to cite violations and assess administrative penalties. The typical
penalties listed in this section are for the most common violations cited;
however, this is neither an exclusive nor an exhaustive list of violations
that the Commission may cite. The Commission retains full author-
ity and discretion to cite violations of Texas Health and Safety Code,
§756.126; Texas Natural Resources Code, §117.012; and Texas Utili-
ties Code, §121.201, and the provisions of a rule or standard adopted or
an order issued under those statutes and to assess administrative penal-
ties in any amount up to the statutory maximum when warranted by
the facts in any case, regardless of inclusion in or omission from this
section.

(d) [@)] Factors considered. The amount of any penalty re-
quested, recommended, or finally assessed in an enforcement action
will be determined on an individual case-by-case basis for each viola-
tion, taking into consideration the following factors:

(1) the person's history of previous violations or formal
warnings, including the number of previous violations or formal warn-
ings;

(2) the seriousness of the violation and of any pollution re-
sulting from the violation;

(3) any hazard to the health or safety of the public;

(4) the degree of culpability;

(5) the demonstrated good faith of the person charged; and

(6) any other factor the Commission considers relevant, in-
cluding but not limited to the number of locate requests received and
responded to by an operator and the number of location notifications
given by an excavator in the previous year.

(f) Penalty enhancements for certain violations. For violations
that involve threatened or actual pollution; result in threatened or actual
safety hazards; or result from the reckless or intentional conduct of the
person charged, the Commission may assess an enhancement of the
typical penalty. The enhancement may be in any amount in the range
shown for each type of violation as shown in Table 2.

Figure: 16 TAC §18.12(f)

(g) Penalty enhancements for certain violators. For violations
in which the person charged has a history of prior violations or warn-
ings within seven years of the current enforcement action, the Commis-
sion may assess an enhancement based on either the number of prior
violations or the total amount of previous administrative penalties, but
not both. The actual amount of any penalty enhancement will be de-
termined on an individual case-by-case basis for each violation. The
guidelines in Tables 3 and 4 are intended to be used separately. Either
guideline may be used where applicable, but not both.

Figure 1: 16 TAC §18.12(g)
Figure 2: 16 TAC §18.12(g)

(h)  [€e)] Penalty reduction for settlement before hearing. The
recommended monetary penalty for a violation may be reduced by up
to 50% if the person charged agrees to a settlement before the Commis-
sion conducts an administrative hearing to prosecute a violation. Once
the hearing is convened, the opportunity for the person charged to re-
duce the basic monetary penalty is no longer available. The reduction
applies to the basic monetary penalty amount requested and not to any
requested enhancements.

(1) [€d)] Demonstrated good faith. In determining the total
amount of any monetary penalty requested, recommended, or finally
assessed in an enforcement action, the Commission may consider, on
an individual case-by-case basis for each violation, the demonstrated
good faith of the person charged. Demonstrated good faith includes but
is not limited to actions taken by the person charged before the filing
of an enforcement action to remedy, in whole or in part, a violation of
the rules in this chapter or to mitigate the consequences of a violation
of the rules in this chapter.

() [€e)] Other sanctions. Depending upon the nature of and
the consequences resulting from a violation of this chapter, the Com-
mission may impose a non-monetary penalty, such as requiring atten-
dance at a safety training course, or may issue a warning.

[Figure: 16 FAC §1812(e)]

(k) Penalty calculation worksheet. The penalty calculation
worksheet shown in Table 5 lists the typical penalty amounts for
certain violations; the circumstances justifying enhancements of a
penalty and the amount of the enhancement; and the circumstances
justifying a reduction in a penalty and the amount of the reduction.
Figure: 16 TAC §18.12(k)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on January 24,
2012.

TRD-201200327

Mary Ross McDonald

Director, Pipeline Safety Division

Railroad Commission of Texas

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 475-1295

¢ ¢ ¢

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS

SUBCHAPTER P. TEXAS UNIVERSAL
SERVICE FUND

The Public Utility Commission of Texas (commission) proposes
an amendment to §26.412, relating to the Lifeline Service Pro-
gram, the repeal of the current §26.403, relating to Texas High
Cost Universal Service Plan (THCUSP), and new §26.403, relat-
ing to Texas High Cost Universal Service Plan (THCUSP). The
amendments and new section are made to conform with Senate
Bill 980 and House Bill 2295 of the 82nd Legislature, Regular
Session, enacted in 2011. Additionally, the amendments and
new section are proposed to comply with current §26.403(g),
which requires a review of the THCUSP within 90 days of the
Federal Communications Commission's (FCC) adoption of an
order implementing new or amended federal universal service
support rules for rural, insular, and high cost areas. The FCC re-
leased such an order on November 18, 2011 in WC Docket No.
05-337. Project Number 39937 is assigned to this proceeding.

The proposed new §26.403 provides for a reduction in THCUSP
support over a four-year period that is equal to the amount of ad-
ditional revenue that each telecommunications provides calcu-
lates will be generated if that telecommunications provider were
to charge a reasonable rate, as determined by the commission,
for basic local telecommunications service to all residential cus-
tomers.

Dr. Mark Bryant, Wholesale Market Economist, Competitive
Markets Division, has determined that for each year of the first
five-year period the proposed sections are in effect, there will be
no fiscal implications for state or local government as a result of
enforcing or administering the sections.

Dr. Bryant has determined that for each year of the first five years
that the sections are in effect, the public benefit anticipated as a
result of enforcing the sections will be compliance with Senate
Bill 980 and House Bill 2295. There will be no adverse economic
effect on small businesses or micro-businesses as a result of en-
forcing the sections. Therefore, no regulatory flexibility analysis
is required. There is no anticipated economic cost to persons
who are required to comply with the sections as proposed.

Dr. Bryant has also determined that for each year of the first
five years the proposed sections are in effect, there should be
no effect on local economy, and therefore no local employment

impact statement is required under Administrative Procedure Act
(APA), Texas Government Code §2001.022.

The commission staff will conduct a public hearing on this
rulemaking if requested pursuant to the APA, Texas Govern-
ment Code §2001.029, at the commission's offices located in
the William B. Travis Building, 1701 North Congress Avenue,
Austin, Texas 78701. The request for public hearing must be
received by Thursday, March 1, 2012.

Comments on the proposal may be submitted to the Filing Clerk,
Public Utility Commission of Texas, 1701 North Congress Av-
enue, P.O. Box 13326, Austin, Texas 78711-3326, by Thursday,
March 1, 2012. Reply comments may be submitted by Friday,
March 16, 2012. When commenting on the proposed sections,
the commission is particularly interested in receiving specific,
quantified estimates of how the proposed sections or any sug-
gested amendments or alternatives to them will impact future
disbursements from the Texas Universal Service Fund, and cor-
respondingly, quantifications of the anticipated impact of the pro-
posed sections or any suggested amendments or alternatives to
them on customer rates. Sixteen copies of comments on the
proposed sections and reply comments are required to be filed
pursuant to §22.71(c) of this titte. Comments and reply com-
ments should be organized in a manner consistent with the or-
ganization of the sections. All comments should refer to Project
Number 39937.

16 TAC §26.403

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (West 2007 and Supp.
2011) (PURA), which provides the Public Utility Commission
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction; and specifically
Senate Bill 980 of the 82nd Legislature, Regular Session and
House Bill 2295 of the 82nd Legislature, Regular Session, which
amended PURA §56.021.

Cross Reference to Statutes: PURA §14.002, Senate Bill 980 of
the 82nd Legislature, Regular Session and House Bill 2295 of
the 82nd Legislature, Regular Session, which amended PURA
§56.021.

$26.403. Texas High Cost Universal Service Plan (THCUSP).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,

2012.

TRD-201200429

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 936-7223
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The new section and amendment are proposed under the Public
Utility Regulatory Act, Texas Utilities Code Annotated §14.002
(West 2007 and Supp. 2011) (PURA), which provides the Public
Utility Commission with the authority to make and enforce rules
reasonably required in the exercise of its powers and jurisdiction;
and specifically Senate Bill 980 of the 82nd Legislature, Regular
Session and House Bill 2295 of the 82nd Legislature, Regular
Session, which amended PURA §56.021.

Cross Reference to Statutes: PURA §14.002, Senate Bill 980 of
the 82nd Legislature, Regular Session and House Bill 2295 of
the 82nd Legislature, Regular Session, which amended PURA
§56.021.

$§26.403.  Texas High Cost Universal Service Plan (THCUSP).

(a) Purpose. This section establishes guidelines for financial
assistance to eligible telecommunications providers (ETPs) that serve
the high cost rural areas of the state, other than study areas of small and
rural incumbent local exchange companies (ILECs), so that basic local
telecommunications service may be provided at reasonable rates in a
competitively neutral manner.

(b) Definitions. The following words and terms when used in
this section shall have the following meaning unless the context clearly
indicates otherwise:

(1) Benchmark--The per-line amount above which

THCUSP support will be provided.

(2) Business line--The telecommunications facilities pro-
viding the communications channel that serves a single-line business
customer's service address. For the purpose of this definition, a sin-
gle-line business line is one to which multi-line hunting, trunking, or
other special capabilities do not apply.

(3) Eligible line--A residential line or a single-line business
line over which an ETP provides the service supported by the THCUSP
through its own facilities, purchase of unbundled network elements
(UNESs), or a combination of its own facilities and purchase of UNEs.

(4) Eligible telecommunications provider (ETP)--A
telecommunications provider designated by the commission pursuant
to §26.417 of this title (relating to Designation as Eligible Telecom-
munications Providers to Receive Texas Universal Service Funds

(TUSKE)).

(5) Residential line--The telecommunications facilities
providing the communications channel that serves a residential cus-
tomer's service address. For the purpose of this definition, a residential
line is one to which multi-line hunting, trunking, or other special
capabilities do not apply.

(c) Application. This section applies to telecommunications
providers that have been designated ETPs by the commission pursuant
to §26.417 of this title.

(d) Service to be supported by the THCUSP. The THCUSP
shall support basic local telecommunications services provided by an
ETP in high cost rural areas of the state. Local measured residential
service, if chosen by the customer and offered by the ETP, shall also

be supported.

(1) Initial determination of the definition of basic local
telecommunications service. Basic local telecommunications service
shall consist of the following:

(A) flat rate, single party residential and business local
exchange telephone service, including primary directory listings;

(B) tone dialing service;

(C) access to operator services;

(D) access to directory assistance services;

(E) access to 911 service where provided by a local au-

thority;

(F) telecommunications relay service;

(G) the ability to report service problems seven days a
week;

(H) availability of an annual local directory;

(I) access to toll services; and

(J) lifeline service.

(2) Subsequent determinations.

(A) Initiation of subsequent determinations.

(i) The definition of the services to be supported by
the THCUSP shall be reviewed by the commission every three years
from September 1, 1999.

(ii) The commission may initiate a review of the def-
inition of the services to be supported on its own motion at any time.

(B) Criteria to be considered in subsequent determina-
tions. In evaluating whether services should be added to or deleted
from the list of supported services, the commission may consider the
following criteria:

(i) the service is essential for participation in soci-

ety;

(ii) a substantial majority, 75% of residential cus-
tomers, subscribe to the service;

(iii) the benefits of adding the service outweigh the

costs; and

(iv) _the availability of the service, or subscription
levels, would not increase without universal service support.

(e) Criteria for determining amount of support under
THCUSP. The commission shall determine the amount of per-line
support to be made available to ETPs in each eligible wire center. The
amount of support available to each ETP shall be calculated using
the base support amount as of the effective date of this section and
applying the annual reductions as described in this subsection.

(1) Determining base support amount available to ETPs.
The initial annual base support amount for an ETP shall be the annual-
ized monthly THCUSP support amount as of the effective date of this
section, less the annualized amount of support received by the ETP
from the federal universal service fund. The initial per-line monthly
support amount for a wire center shall be the monthly per-line support
amount for the wire center as of the effective date of this section, less
each wire center's pro rata share of the total monthly support received
by the ETP from the federal universal service fund. The initial annual
base support amount shall be reduced annually as described in para-
graph (3) of this subsection.

(2) Determination of the reasonable rate. The reasonable
rate for basic local telecommunications service shall be determined by
the commission in a contested case proceeding. To the extent that an
ETP's existing rate for basic local telecommunications service in any
wire center is less than the reasonable rate, the ETP may, over time, in-
crease its rates for basic local telecommunications service to an amount
not to exceed the reasonable rate. The increase to the existing rate shall
not in any one year exceed an amount to be determined by the commis-
sion in the contested case proceeding.
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(3) Annual reductions to THCUSP base support and per-
line support recalculation. As part of the contested proceeding ref-

(4) Other reporting requirements. An ETP shall report any
other information that is required by the commission of the TUSF ad-

erenced in paragraph (2) of this subsection, each ETP shall calculate

ministrator, including any information necessary to assess contribu-

the amount of additional revenue that would result if the ETP were to

tions to and disbursements from the TUSF.

charge the reasonable rate for basic local telecommunications service to
all residential customers. Without regard to whether an ETP increases
its rates for basic local telecommunications service to the reasonable
rate, the ETP's annual base support shall be reduced on January 1 of
each year for four consecutive years, with the first reduction occurring
on January 1, 2013. The ETP's annual base support amount shall be
reduced by 25% of the additional revenue calculated pursuant to this
paragraph in each year of the transition period. This reduction shall be
accomplished by reducing support for each wire center served by the

ETP proportionally.

(4) Review of Support Amounts. The commission may re-
view the amount of support provided to ETPs by the THCUSP at any
time, upon its own motion or upon the motion of any affected party or
commission staff.

(5) Limitation on availability of THCUSP support.

(A) THCUSP support shall not be provided in a wire
center in a deregulated market that has a population of at least 30,000.

(B) An ILEC may receive support from the THCUSP
for a wire center in a deregulated market that has a population of less
than 30,000 only if the ILEC demonstrates to the commission that the
ILEC needs the support to provide basic local telecommunications ser-
vice at reasonable rates in the affected market. An ILEC may use evi-
dence from outside the wire center at issue to make the demonstration.
An ILEC may make the demonstration for a wire center before or after
submitting a petition to deregulate the market in which the wire center
is located.

(f) Reporting requirements. An ETP that receives support pur-
suant to this section shall report the following information:

(1) Monthly reporting requirement. An ETP shall report
the following to the TUSF administrator on a monthly basis:

(A) the total number of eligible lines for which the ETP
seeks TUSF support;

(B) the rate that the ETP is charging for residential and
single-line business customers for the services described in subsection
(d) of this section; and

(C) a calculation of the base support computed in ac-
cordance with the requirements of subsection (d) of this section.

(2) Quarterly filing requirements. An ETP shall file quar-
terly reports with the commission showing actual THCUSP receipts by

study area.

(A) Reports shall be filed electronically in the project
number assigned by the commission's central records office no later
than 3:00 p.m. on the 30th calendar day after the end of the calendar
quarter reporting period.

(B) Each ETP's reports shall be filed on an individual
company basis; reports that aggregate the disbursements received by
two or more ETPs will not be accepted as complying with the require-
ments of this paragraph.

(C) All reports filed pursuant to paragraph (3) of this
subsection shall be publicly available.

(3) Annual reporting requirements. An ETP shall report
annually to the TUSF administrator that it is qualified to participate in
the THCUSP.

$26.412.  Lifeline Service Program.
(a) - (¢) (No change.)

(f) Lifeline support and recovery of support amounts.

(1) Lifeline discount amounts. All Lifeline providers shall
provide the following Lifeline discounts to all eligible Lifeline cus-
tomers:

(A) - (E) (No change.)

(F) Additional Texas High Cost Universal Service Plan
(THCUSP) ILEC Area Discount--

(i) Beginning January 1, 2009, Lifeline providers
operating in the service areas of Southwestern Bell Telephone Com-
pany d/b/a AT&T Texas, GTE Southwest Incorporated d/b/a Verizon
Southwest, Central Telephone Company d/b/a Embarq, United Tele-
phone Company d/b/a Embarq, and Windstream Communications
Southwest, or their successors, (collectively, THCUSP ILECs) shall
provide a reduction (THCUSP ILEC Area Discount) equal to 25% of
any actual increase by a THCUSP ILEC to its residential basic network
service rate that occurs in a THCUSP ILEC's Public Utility Regulatory
Act (PURA) Chapter 58 regulated exchanges and is consistent with
the Unanimous Settlement Agreement filed on April 8, 2008, and
adopted by the commission in its Order filed on April 25, 2008, in
Docket Number 34723, Petition for Review of Monthly Line Support
Amounts from the Texas High Cost Universal Service Plan, Pursuant
to PURA §56.031 and PU.C. Subst. R. §26.403 (Rate Increase) and
with §26.403 of this title (relating to Texas High Cost Universal
Service Plan (THCUSP)) adopted by the commission in Project
Number 39937, Rulemaking to Consider Amending Substantive Rule
§26.403, Relating to the Texas High Cost Universal Service Plan and
Substantive Rule §26.412, Relating to the Lifeline Service Program.

(ii) - (vi) (No change.)
(2) (No change.)
(g) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200430

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: March 11, 2012
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SUBCHAPTER II. EDUCATIONAL AIDE
EXEMPTION PROGRAM
19 TAC §§21.1083 - 21.1086

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to §§21.1083 - 21.1086, concern-
ing the Educational Aide Exemption Program. Specifically, the
amendments to §21.1083 are proposed to bring program rules
into compliance with provisions of Senate Bill 1, 82nd Legis-
lature, First Special Session, which indicate that new persons
entering the program in fall 2012 or later must be enrolled in
courses required for teacher certification in one or more subject
areas determined by the Texas Education Agency to be expe-
riencing a critical shortage of teachers at the public schools in
Texas. Subsequent paragraphs in the section are renumbered
accordingly. The amendment to §21.1084(c) clarifies that the
provisions of that subsection will only apply if funding is pro-
vided for reimbursing institutions and the funding amount is not
enough to cover all awards. The amendment to §21.1085(b)(2)
clarifies that the student is to be reimbursed for the relevant tu-
ition and fee charges if the institution chooses to make the ex-
emption after the student has paid the charges. Amendments to
§21.1085(c) indicate the Coordinating Board will not distribute
application forms to colleges and students, but rather will post
the summer and fall/spring applications on its website for the col-
leges to download and provide their students; that the colleges
are not to make spring term awards unless they have confirma-
tion from the relevant school districts that the students are to be
employed for that term; and that the summer application will be
posted on the Coordinating Board's website by March 1 of each
year. Amendments to the title of §21.1086 and to §21.1086(b)
and (c) indicate that the provisions of this section will come into
play only if funds are made available for reimbursing institutions
for the costs of the exemptions.

Dan Weaver, Assistant Commissioner for Business and Support
Services, has determined that for each year of the first five years
the amendments are in effect, there will be no significant fiscal
implications to state or local government as a result of enforcing
or administering the amended sections.

Mr. Weaver has also determined that for each year of the first
five years the amendments are in effect the public benefit antic-
ipated as a result of administering the amended sections will be
a clearer understanding of the requirements and restrictions of
benefits under this subchapter. There is no effect on small busi-
nesses. There are no anticipated economic costs to persons
who are required to comply with the amendments as proposed.
There is no impact on local employment.

Comments on the proposal may be submitted to Dan Weaver,
P.O. Box 12788, Austin, Texas 78711; (512) 427-6165;
dan.weaver@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The amendments are proposed under Texas Education Code,
§54.363, formerly §54.214(e), which authorizes the Coordinat-
ing Board to adopt rules to administer the Educational Aide Ex-
emption Program.

The amendments affect Texas Education Code, §54.363, for-
merly §54.214.

$21.1083.  Eligible Students.
To receive an award through the Educational Aide Exemption Program,
a student must:

(1) - (4) (No change.)

(5) if he or she received an exemption through this sub-
chapter prior to the fall 2012 semester, be enrolled in courses required
for teacher certification at the institution granting an exemption under
this subchapter or (if enrolled in lower-level course-work), sign a state-
ment indicating an intention to become certified as a teacher and teach
in Texas;

(6) if he or she received his or her first award through this
subchapter in fall 2012 or later, be enrolled at the institution granting an
exemption under this subchapter in courses required for teacher certifi-
cation in one or more subject areas determined by the Texas Education
Agency to be experiencing a critical shortage of teachers at the public
schools in this state;

(7) [€6)] meet the academic progress standards of the insti-
tution;

(8) [€A]follow application procedures and schedules as in-
dicated by the Board;

(9) [€8)] have a statement on file with the institution of
higher education indicating the student is registered with the Selective
Service System as required by federal law or is exempt from Selective
Service registration under federal law; and

(10) [€9)] apply for an exemption by the end of the term for
which the exemption is to apply.

$21.1084. The Application and Awarding Process.
(a) - (b) (No change.)
(c) If only limited funds are available [funds are limited]:
(1) - (3) (No change.)
$§21.1085.  Award Amounts and Processing Cycle.
(a) (No change.)
(b) Form of Award - Exemption or Reimbursement.
(1) (No change.)

(2) Ifapplications are processed and/or announced too late
for the student to be exempted from such payments at registration, the
student may be required to pay these charges first, and then be reim-
bursed by the institution [enee reimbursement funds are reeeived frem
the Beard)].

(¢) Unique Requirements for Each Term.

(1) Fall awards are made on the basis of the original
fall/spring application that will be posted on the Coordinating Board's
website for institutions to download and provide to students.

(2) Spring awards are based on the original fall/spring ap-
plication. If the student was not a recipient during the fall term, the
original application functions as a stand-alone spring application. If
the applicant also received a fall award, the spring award shall not be
granted [requested] by the institution until the school or school district
confirms to the institution that it will still be employing the applicant
in the spring term.

(3) Summer awards are to be based on a summer applica-
tion that will be posted on the Coordinating Board's website for institu-
tions to download and provide to students [that will be distributed only
upon confirmation that there is funding available for summer awards)].
Institutions and school districts will be advised by the Board of the
availability of the summer application [fands] by March 1 of each year.
[At that time; the Board will distribute eopies of the summer appliea-
tion and instructions to institutions and school districts.]
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$21.1086. Reimbursements for Institutions if Funds are Available.
(a) (No change.)

(b) Requesting Reimbursements. If funds are available, in or-
der to [Fe] request reimbursement for student awards, an institution
[institutions] must complete and submit a Request for Reimbursement
Form designed and distributed by the Board. Such forms must be sub-
mitted to the Board with sufficient documentation (student billing in-
formation) to confirm that the requests are being made for authorized
charges.

(c) Disbursements by the Board. If funds are available, the
[Fhe] Board will process institutional Requests for Reimbursement and
will subsequently have appropriate amounts transferred to institutions
by the State Comptroller's office. Such funds are to be used by the in-
stitutions either to reimburse themselves (if they exempted the students
from the payment of the relevant charges) or to reimburse students for
the relevant charges they paid to the institution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200409

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: April 25, 2012

For further information, please call: (512) 427-6114
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SUBCHAPTER SS. EXEMPTION PROGRAM
FOR DEPENDENT CHILDREN OF PERSONS
WHO ARE MEMBERS OF ARMED FORCES
DEPLOYED ON COMBAT DUTY

19 TAC §§21.2270 - 21.2275

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new §§21.2270 - 21.2275, concerning the Ex-
emption Program for Dependent Children of Persons Who Are
Members of Armed Forces Deployed on Combat Duty. Specifi-
cally, this exemption program is currently found also in §21.2111.
Section 21.2111 will be proposed for repeal upon the effective
date of the amendments to the Exemption Program for Veterans
and their Dependents (the Hazlewood Act) that will be adopted at
the Board meeting on January 26, 2012. The decision was made
to propose the exemption program for the children of deployed
members of the military as stand-alone rules so that they would
be easier for people to locate. The new sections include informa-
tion regarding the authority and purpose for the rules, definitions
of terms used in the rules, eligibility requirements, and proce-
dures governing the reimbursement of foregone tuition.

Dan Weaver, Assistant Commissioner for Business and Support
Services, has estimated that, for each year of the first five years
the new sections are in effect, there will be no fiscal implications
to state or local government as a result of enforcing or adminis-
tering the sections.

Mr. Weaver has also determined that, for each year of the first
five years the new sections are in effect, the public benefits antic-

ipated as a result of administering the sections will be increased
participation by the dependent children of veterans who are de-
ployed on active duty. There is no effect on small businesses.
There are no anticipated economic costs to persons who are
required to comply with the sections as proposed. There is no
impact on local employment.

Comments on the proposal may be submitted to Dan Weaver,
P.O. Box 12788, Austin, Texas 78711; (512) 427-6165;
dan.weaver@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The new sections are proposed under the Texas Education
Code, §54.2031(i), which provide the Coordinating Board with
the authority to adopt any rules necessary to administer Texas
Education Code, §54.2031.

The new sections affect Texas Education Code, §54.2031.
$§21.2270.  Authority and Purpose.

(a) Authority. The authority for this subchapter is provided in
Texas Education Code, §54.2031, relating to an exemption for children
of members of the Armed Forces of the United States who are deployed
on active duty for the purpose of engaging in a combative military op-
eration outside the United States.

(b) Purpose. The purpose of this subchapter is to provide pro-
cedures and criteria for the administration of an exemption program
for the children of certain members of the Armed Forces of the United
States.

§21.2271.

Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating

Board.

(2) Dependent Child--A person who is a stepchild, biolog-
ical or adopted child of a person and is claimed as a dependent for
federal income tax purposes in the previous tax year or will be claimed
as a dependent for federal income tax purposes for the current year.

(3) Entitled to pay resident tuition--A person is entitled to
pay the resident tuition rate if he or she is a nonresident but is enti-
tled, through a waiver authorized through the Texas Education Code,
Chapter 54, Subchapter D to pay the resident tuition rate. Waivers for
members of the Armed Forces are located in Texas Education Code,
§54.241 (formerly §54.058).

(4) Texas Resident--A person who meets the requirements
outlined in Texas Education Code, Chapter 54, Subchapter B, §54.052,
to pay the resident tuition rate and therefore be classified as a resident
of Texas for higher education purposes.

§21.2272.  Tuition Exemption for Children of Military Service Mem-
bers Who Are Deployed.

To the extent that funds are available for reimbursing institutions for
foregone tuition revenues, institutions shall exempt an eligible child
from the payment of resident tuition for every semester or academic
term (beginning with the 2011 fall semester) for which a child demon-
strates that he or she:

(1) is a dependent child of a member of the Armed Forces
of the United States who is a Texas resident or entitled to pay resident
tuition; and
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(2) is a dependent child of a member who is deployed on
active duty for the purpose of engaging in a combative military opera-
tion outside of the United States.

§21.2273.  Eligibility Requirements.

To qualify for an exemption under this subchapter, a person must:

(1) submit satisfactory evidence to the institution that the
applicant qualifies for the exemption;

(2) not have received the exemption for more than 150
semester credit hours, including the hours for which the student is
currently enrolled; and

(3) not be in default on a loan made or guaranteed for edu-
cational purposes by the State of Texas.

§21.2274. Impact on Admissions.

In determining whether to admit a person to any certificate program
or any baccalaureate, graduate, postgraduate, or professional degree
program, an institution of higher education may not consider the fact
that the person is eligible for an exemption under this subchapter.

$21.2275.  Reimbursement of Foregone Tuition.

(a) An institution is not required to grant an exemption from
the payment of tuition under this section if funding for reimbursing the
institution for the revenues foregone is not provided by the Legislature.

(b) Ifnotified by the Board that funds are available, an institu-
tion may apply to the Board for reimbursement for the tuition revenues
foregone through this exemption.

(c) To the extent to which funds are made available by the Leg-
islature, the Board will provide reimbursements to the institutions.

(d) If the Board determines at any time during a year that the
appropriated funds are insufficient to cover the anticipated total of fore-
gone tuition for that year, the Board may defer the processing of re-
quests for reimbursements received after that date and provide institu-
tions a prorated share of the available funds as of the end of the fiscal

ear.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200410

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: April 25, 2012

For further information, please call: (512) 427-6114
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CHAPTER 22. GRANT AND SCHOLARSHIP
PROGRAMS

SUBCHAPTER K. PROVISIONS FOR
SCHOLARSHIPS FOR STUDENTS
GRADUATING IN THE TOP 10 PERCENT OF

THEIR HIGH SCHOOL CLASS

19 TAC §§22.197 - 22.202

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to §§22.197 - 22.202, concerning
Provisions for Scholarships for Students Graduating in the Top
10 Percent of Their High School Class.

Specifically, the amendments to §22.197 remove the capitaliza-
tion of the word "staff" in paragraphs (3) and (4) and provide a
better definition for the term "financial need" as used in this sub-
chapter.

Amendments to §22.198 list requirements that must be met by
institutions in order to participate or continue to participate in the
program and repercussions for failure to do so. The require-
ments include such things as exercising no discrimination in the
identification of award recipients, maintaining a current agree-
ment with the Coordinating Board to abide by the rules and regu-
lations of the program, notifying the Coordinating Board staff and
their students if they are placed on probation by their accredit-
ing agency, maintaining adequate records for the disbursement
of funds to eligible students, and meeting all program reporting
requirements in a timely manner. The repercussions for failure
to follow program requirements include required refunds to the
Board of program funds and submission to program reviews.

The amendments to §22.199 clarify the requirements that stu-
dents receiving an initial Top 10 Percent Scholarship award must
meet, including: (1) graduation from a public or private high
school in Texas while ranked in the top 10 percent of the grad-
uating class; (2) submission of the Free Application for Federal
Student Aid (FAFSA) in time to generate the Central Process-
ing System (CPS) results in a non-rejected status, or the Texas
Application for State Financial Aid (TASFA) to the financial aid
office, by the deadline set each year by the Coordinating Board;
(3) full-time enroliment as of the census date; and (4) registration
with Selective Service or being exempt from that registration.

The amendments to §22.200 bring the section title more into
alignment with its contents and revise subsection (c) to clarify
that each year the Coordinating Board will establish a dead-
line by which students must submit their FAFSA or TASFA. The
amendments also clarify that this deadline defines two "priority"
levels of applicants. The Coordinating Board will process vouch-
ers for students in the first "priority" level and then determine if
additional funding is available to process vouchers for students
in the second "priority" level. Obsolete language in subsection
(c) was removed since high schools are no longer responsible for
submitting to the Coordinating Board the names and addresses
of potential award recipients. New language was added to indi-
cate all awards are for the fall semester or terms only, and that
no student may receive more than four awards through the pro-
gram.

The amendments to §22.201 clarify how students can qualify for
continuation awards, which students can qualify for extensions to
the four-year award limit, and the documentation that institutions
must keep for students granted an extension. The amendments
also explain that completing a bachelor's degree terminates a
student's eligibility to receive additional awards.

The amendments to §22.202 replace references to "Board Staff"
with "Board staff" and clarify the process by which institutions
request funds from the Coordinating Board.

Dan Weaver, Assistant Commissioner for Business and Support
Services, has determined that for each year of the first five years
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the amendments are in effect, there will be no significant fiscal
implications to state or local government as a result of enforcing
or administering the amended sections.

Mr. Weaver has also determined that for each year of the first
five years the amendments are in effect the public benefit antic-
ipated as a result of administering the amended sections will be
a clearer understanding of program requirements. There is no
effect on small businesses. There are no anticipated economic
costs to persons who are required to comply with the amend-
ments as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Dan Weaver,
P.O. Box 12788, Austin, Texas 78711; (512) 427-6165;
dan.weaver@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The amendments are proposed under the Texas Education
Code, §61.027, which provides the Coordinating Board with
general rulemaking authority, and Rider 35 to Article Il of the
General Appropriations Act of the 82nd Texas Legislature.

The amendments affect Rider 35 to Article Ill of the General Ap-
propriations Act of the 82nd Texas Legislature, Regular Session,
2011.

§22.197.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1)-(2) (No change.)

(3) Board staft [Staff]--The staff of the Texas Higher Edu-
cation Coordinating Board.

(4) Cost of attendance--A Board staft-approved [Staff-ap-
proved] estimate of the expenses incurred by a typical student in attend-
ing a particular college. It includes direct educational costs (tuition,
fees, books, and supplies) as well as indirect costs (room and board,
transportation, and personal expenses).

(5) (No change.)

(6) Financial need--For this program, financial need is
determined to exist if the cost of attendance less the expected family
contribution less the Pell Grant eligibility amount is greater than zero.
The cost of attendance and family contribution are to be determined in
accordance with Board guidelines.

(7) - (14) (No change.)
$§22.198.  [Relevant] Institutions.

(a) Eligibility. [The previsions of this subehapter apply to per-
sons attending any Texas institution of higher edueation:|

(1) Each institution of higher education as defined in

§22.197 of this title (relating to Definitions) is eligible to participate

in the program.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age, or disability exclude an individual

from participation in, or deny the benefits of, the program described in

(1) Agreement. Each eligible institution must enter into an
agreement with the Board, the terms of which shall be prescribed by
the Commissioner.

(2) Approval Deadline. An institution must be approved
by April 1 in order for qualified students enrolled in that institution to
be eligible to receive grants in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on proba-
tion by its accrediting agency, it must immediately advise the Board
and grant recipients of this condition and maintain evidence in each
student's file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student's school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that an institution has disbursed
funds for unauthorized purposes, Board staff will notify the Program
Officer and financial aid officer and request a refund of the improper
disbursement or proof that the awards were, indeed, made in keeping
with program requirements. If this process does not lead to a resolu-
tion to the satisfaction of both parties, the Board will offer an opportu-
nity for a hearing pursuant to the procedures outlined in Chapter 1 of
this title (relating to Agency Administration). Thereafter, if the Board
determines that funds have been improperly disbursed, the institution
shall become primarily responsible for restoring the funds to the Board.
No further disbursements of grants or scholarships shall be permitted
to students at that institution until the funds have been repaid.

(3) Reporting and Refunds. All institutions must meet
Board reporting requirements in a timely fashion. Such reporting
requirements include reports of eligible students (new and continuing)
as well as program year-end reports and the Financial Aid Database

Report.

(4) Program Reviews. If selected for such by the Board,
participating institutions must submit to program reviews of activities
related to the program.

$§22.199. Eligible Students.

To qualify for an initial award through this subchapter, a student must:

(1) have graduated from an accredited public or private
high school in Texas while ranked in the top 10 percent of his or her
graduating class (based on the student's ranking at the end of his or
her seventh semester unless an institution of higher education uses a
different semester in determining eligibility for admissions);

(2) have completed the Recommended or Distinguished
Achievement High School Program or its equivalent in an accredited

high school [er its equivalent];
(3) complete the Free Application for Federal Student Aid
(FAFSA) or the Texas Application for State Financial Aid (TASFA);

(4) have unmet financial need as defined in §22.197(6) of
this title (relating to Definitions); [when using the formula "Ceost of

this subchapter.
(3) Each eligible institution must follow the Civil Rights

Act of 1964, Title VI (Public Law 88-353) in avoiding discrimination

in admissions.

b) Approval.

Attendance minus EEC minus Pell Grants;"|

(5) be enrolled full time [enreH] in an institution of higher
education in Texas as of the census date of the fall semester immedi-
ately following high school graduation;

(6) be classified as a resident of [a] Texas [resident]; and
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(7) be registered with Selective Service or be exempt

[enrolled full-time].
$§22.200. Awards [Award Ameounts and Notification of Potential Re-
cipients].

(a) (No change.)

(b) Award Amount. Award amounts through this program may
not exceed $2,000 unless the student is classified as a junior or senior
at a public institution in Texas with a declared major in a shortage field
and meets the satisfactory academic progress requirements outlined in
§22.201 of this title (relating to Satisfactory Academic Progress), in
which case the student may be eligible for a bonus of $2,000 to the ex-
tent funds are available [for sueh]. The total award amount for students
with declared majors in shortage fields may not exceed $4,000.

(c) Priority Levels. Each year, the Board will establish a dead-
line by which students should either have their FAFSA submitted with
the generated Central Processing System (CPS) results in a non-re-
jected status or their TASFA submitted to the financial aid office. Stu-
dents who meet this deadline are considered "Priority 1" recipients.
Those who do not meet this deadline are considered "Priority 2" recip-
ients. The Board will first process vouchers to pay all eligible "Priority
1" recipients. A determination will then be made whether additional
funding is available to issue funds to "Priority 2" recipients.

(d) Award Semester or Term. All awards through this program
are for the fall semester or term only.

(e) Limit to Number of Awards. Under no circumstances shall
a student receive more than four awards.

{(¢) Notification of Potential Recipients. Each high school
will submit names and addresses of students whe may be eligible for
the Sehﬁl—&PS‘h‘l-p aecording to eriteria developed by Coordinating Beard

§22.201.

(a) (No change.)

(b) To [Unless qualifying for an exception in keeping with sub-
seetion (d) of this seetion; to] qualify for an award in a subsequent year,
each recipient of the Top 10 Percent Scholarship shall meet the follow-
ing academic progress requirements as of the end of his or her most
recent academic year. Exceptions to these requirements can only be
made in keeping with the provisions of subsection (e) of this section:

Satisfactory Academic Progress.

(1) complete at least 75 percent of the hours attempted in
his or her most recent twelve-month academic year, as determined by
institutional policies;

(2) complete at least 30 semester credit hours in his or her
most recent twelve-month academic year; and

(3) maintain an overall grade-point average of at least 3.25
on a four-point scale or its equivalent for all coursework completed at
his or her current institution of higher education (or maintain a 3.00
on a four-point scale at the end of the sophomore and junior years if
holding a declared major in a shortage area at the end of those years).
A recipient who does not meet the academic progress requirements of
his or her institution may not receive an award until the institution has
determined that the student has raised his or her academic performance
and program requirements have been met.

{(¢) For students with declared majors in shortage areas at the
end of the sophomeore and junior year; each recipient of the Top 10 Per-
cent Scholarship shall meet the following academic progress require-
ments to qualify for a subscquent award to the extent funds arc available
for such:}

D complete at least 75 percent of the hours attempted in
his or her most recent twelve-month academic year, as determined by
institutional pelicies; }

H2) ecomplete at least 30 semester eredit hours in his or her
most recent twelve-month academie year; and}

{43)  maintain an overall prade-point average of at least 3.0
on a four-peint seale or its equivalent for all coursework eompleted at
his or her eurrent institution of higher education: A recipient who does

(c) [€)] A grant recipient who is below program grade-point
average requirements as of the end of a spring or summer term may
appeal his or her grade-point average calculation if he or she has taken
courses previously at one or more different institutions. In the case
of such an appeal, the current institution (if presented with transcripts
from the previous institutions) shall calculate an overall grade-point
average, counting all classes and grade points previously earned. If the
resulting grade-point average exceeds the program's academic progress
requirement, a student may receive an award in the following fall term.

(d) [(e)] A [Unless granted a hardship postponement in accor-
danee with subseetion (f) of this seetion; &] student's eligibility for a Top
10 Percent Scholarship ends four years from the start of the semester
or term in which the student received his or her [first disbursement of
an] initial [Top 10 Pereent] award unless he or she has been granted a
hardship extension by the institution in accordance with subsection (e)
of'this section, or has completed a bachelor's degree, whichever occurs
first.

(e) [€B] In the event of a hardship or for other good cause, the
Program Officer [pregram officer] at an eligible institution may allow
an otherwise eligible person to receive a Top 10 Percent Scholarship
award while the student's grade-point average, [e¥] completion rate,
and/or number of completed hours fall [falls] below the satisfactory
academic progress requirements of subsection [(&) ex] (b) of this sec-
tion. Such conditions may include, but are not limited to[; but ineclude]:

(1) ashowing of a severe illness or other debilitating con-
dition that may affect the student's academic performance;

(2) anindication that the student is responsible for the care
of a sick, injured, or needy person and that the student's provision of
care may affect his or her academic performance; or

(3) the requirement of fewer than twelve hours to complete
one's degree plan.

(f) ¢2)] The Program Officer [program officer] may grant an
extension of the four-year limit [year Hmits] found in subsection (d)
[€e)] of this section in the event of hardship, but no student may receive
more than four awards. Documentation justifying the extension must
be kept as a part of the student's record. The institution must identify
each student granted an extension and the length of the extension so
that Board staff can appropriately monitor each student's period of eli-
¢ibility [in the student's files and the institution must identify students
granted extensions and the length of their extensions to the Board Staff
so that it may appropriately monitor each student's period of eligibil-
ity].

(g) [@)] Each institution shall adopt a hardship policy under
this section and have the policy available in writing in the financial aid
office for public review upon request.

$§22.202.  Processing and Awarding Cycle.
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(a) Board staff [The Board Staff] is responsible for publishing
and disseminating general information and program rules for the pro-
gram described in this subchapter.

(b) (No change.)

(c) Form of Award: Institutional Reimbursement. Institutions
shall exempt recipients from the payment of tuition and fees (up to the
amount of the scholarship) and then request reimbursement from Board
staff [the Beard Staff].

(d) Requesting Reimbursements. To request reimbursement
for student awards, institutions must [eemplete and] submit separate
files of all eligible initial and renewal award recipients to the Board.
Information included in these files is used by the Board staff to de-
termine priority funding categories of eligible students. Information
concerning the creation and submission of these files will be provided
to institutions by Board staff [a Reguest for Reimbursement Form de-

(e) Disbursements by Board staff [the Board Staff]. Board
staff [The Beard Staff] will process institutional reimbursement request
files [Requests for Reimbursement] at least once a month and will sub-
sequently have appropriate amounts transferred to institutions or the
institutions' fiduciary agents by the State Comptroller's office.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200411

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: April 25, 2012

For further information, please call: (512) 427-6114

L4 L4 L4
PART 2. TEXAS EDUCATION AGENCY
CHAPTER 61. SCHOOL DISTRICTS

SUBCHAPTER AA. COMMISSIONER'S
RULES ON SCHOOL FINANCE
19 TAC §61.1012

The Texas Education Agency (TEA) proposes an amendment to
§61.1012, concerning contracts and tuition. The section estab-
lishes provisions relating to contracts and tuition for education
outside a school district. The proposed amendment would mod-
ify the rule to reflect changes in statute made by House Bill (HB)
3646, 81st Texas Legislature, 2009, and to more closely match
other existing statutory provisions.

Through 19 TAC §61.1012, adopted to be effective September 7,
2000, the commissioner exercised rulemaking authority relating
to contracts and tuition for education outside a school district. In
accordance with the Texas Education Code (TEC), §25.039 and
§42.106, as those sections existed on September 7, 2000, the
rule established definitions, explained tuition charges for transfer
students, and described the maximum tuition amount allowed for
property value adjustment.

The rule was first amended to be effective March 28, 2004, to
reflect changes in statute made by HB 1619, 78th Texas Leg-
islature, 2003. These changes modified the TEC, §25.039 and
§42.106, to allow a district to charge tuition at a rate higher than
the rate limit established in statute, yet limited a district's tu-
ition-related adjustments to property value to adjustments pre-
scribed by the calculated limit. The rule was last amended to be
effective May 4, 2008, to incorporate new elements of the state
funding system that were adopted in HB 1, 79th Texas Legis-
lature, Third Called Session, 2006, and delineate the revised
tuition calculation to reflect those changes. The amendments
permitted a district to continue receiving the adjustment to prop-
erty values to the extent that the district was reimbursed for its
tuition costs. The amendments limited the use of the adjusted
property values so that a district was not reimbursed for tuition
costs more than once. The amendments also removed several
expired provisions and updated references to statutory citations.

The proposed amendment to 19 TAC §61.1012 would reflect
changes in statute made by HB 3646, 81st Texas Legislature,
2009. These changes modified the TEC, §42.106, to provide for
an allotment instead of a property value adjustment for tuition
paid by certain districts. The proposed amendment would also
modify the calculation of the tuition limit used to calculate the al-
lotment to more closely match the statutory description of this
limit.

The proposed amendment would have no procedural or report-
ing implications. The proposed amendment would have no lo-
cally maintained paperwork requirements.

Shirley Beaulieu, associate commissioner for finance/chief fi-
nancial officer, has determined that for the first five-year period
the amendment is in effect there will be fiscal implications for
state and local government. The proposed amendment would
change the calculation of the tuition limit that is used in determin-
ing the tuition allotment. As a result, the total amount of the tu-
ition allotment paid by the TEA is estimated to fall from $308,540
to $208,817, a savings to the state of $99,722 from the Foun-
dation School Program (FSP) during each year of fiscal years
2012-2016. Affected school districts and open-enroliment char-
ter schools will experience an estimated loss of revenue from
FSP funds of $99,722 statewide during each year of fiscal years
2012-2016.

Ms. Beaulieu has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated as
a result of enforcing the amendment would be to ensure the rule
language and the tuition limit that is used in determining the tu-
ition allotments for school districts is based on current law. There
is no anticipated economic cost to persons who are required to
comply with the proposed amendment.

There is no direct adverse economic impact for small businesses
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired.

The public comment period on the proposal begins February 10,
2012, and ends March 12, 2012. Comments on the proposal
may be submitted to Cristina De La Fuente-Valadez, Rulemak-
ing, Texas Education Agency, 1701 North Congress Avenue,
Austin, Texas 78701, (512) 475-1497. Comments may also
be submitted electronically to rules@tea.state.tx.us or faxed to
(512) 463-5337. A request for a public hearing on the proposal
submitted under the Administrative Procedure Act must be
received by the commissioner of education not more than 14
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calendar days after notice of the proposal has been published
in the Texas Register on February 10, 2012.

The amendment is proposed under the TEC, §25.039 and
§42.106, which authorize the commissioner of education to
specify by rule the amount of tuition to be paid under contract
for education of students outside a district.

The amendment implements the TEC, §25.039 and §42.106.

$§61.1012.  Contracts and Tuition for Education Outside District.

(a) Definitions. The following words and terms, when used in
this section, [shall] have the following meanings, unless the context
clearly indicates otherwise.

(1) Home district--District of residence of a transferring
student.

(2) Receiving district--District to which a student is trans-
ferring for the purpose of obtaining an education.

(3) Tuition--Amount charged to the home district by the
receiving district to educate the transfer student.

(b) Tuition charge for transfer students. For the purposes
of calculating the tuition allotment [adjusting the property value] of
the home district as authorized by the Texas Education Code (TEC),
§42.106, the amount of tuition that may be attributed to a home district
for a transfer student in payment for that student's education may not
exceed an amount per enrollee calculated for each receiving district.
The calculated limit applies only to tuition paid to a receiving district
for the education of a student at a grade level not offered in the home
district. Tuition may be set at a rate higher than the calculated limit
if both districts enter a written agreement, but the calculated tuition
limit will be used in the calculation of the tuition allotment [adjusted
property value] for the home district. The calculation will use the
most currently available data in an ongoing school year to determine
the limit that applies to the subsequent school year. For purposes of
this section, the number of students enrolled in a district will be appro-
priately adjusted to account for students ineligible for the Foundation
School Program funding and those eligible for half-day attendance.

(1) Calculated tuition limit. Beginning with the limit for
the 2012-2013 school year, the calculated tuition limit is the sum of the
excess maintenance and operations (M&O) revenue per enrollee and
the excess debt revenue per enrollee, as calculated in paragraphs (2)
and (3) of this subsection, respectively.

(2) [B] Excess M&O [maintenance and

M&O)] revenue per enrollee. A district's excess M&O revenue per
enrollee is defined as the sum of state aid in accordance with the TEC,
Chapter 42, Subchapters B, C, and F, plus the state aid generated in
accordance with the TEC, §42.2516(b)[; and any reductions to state aid
mademaeeerdaﬁeewﬁhliEG and §42.2516(h)]. These
state aid amounts are added to M&O tax collections, and the sum is
divided by enrollment to determine the amount of total state and local
revenue per enrolled student. The amount of state aid gained by the
addition of one transfer student is subtracted from the total amount of
state and local revenue per student to determine the revenue shortfall
created by the addition of one student. M&O taxes exclude the local
share of any lease purchases funded in the Instructional Facilities
Allotment (IFA) as referenced in the TEC, Chapter 46, Subchapter A,
and taxes paid to a tax increment fund authorized by the Texas Tax
Code, Chapter 311.

(A) The data for this calculation are derived from the

Public Education Information Management System (PEIMS) fall data
submission (budgeted M&O tax collections and student enrollment)

and the legislative payment estimate [Eegislative Payment Estimate]

(LPE) data (Foundation School Program [(ESP}] student counts and
property value).

(B) The state aid gained by the receiving district from
the addition of one transfer student is computed by the commissioner
of education. The calculation assumes that the transfer student partic-
ipates in the special programs at the average rate of other students in
the receiving district.

(3) [©)] Excess debt revenue per enrollee. A district's ex-
cess debt revenue per enrollee is defined as interest and sinking fund
[d&S)] taxes budgeted to be collected that surpass the taxes equalized
by the IFA pursuant to the TEC, Chapter 46, Subchapter A, and the
Existing Debt Allotment (EDA) pursuant to the TEC, Chapter 46, Sub-
chapter B, divided by enrollment.

(A) The local share of the IFA for bonds is subtracted
from debt taxes budgeted to be collected as reported through the
PEIMS. The local share of the EDA is subtracted from debt taxes
budgeted to be collected as reported through the PEIMS only if the
district receives a payment for the state share of the EDA.

(B) The estimate of enrollment includes transfer stu-
dents.

student for the receiving distriet is a percentage of its state and loeal
entitlement per enrollee from both tiers of the ESP. The entitlement in-
cludes the Texas Education Agency's estimate for the current year for
the total of allotments in accordance with TEC, Chapter 42, Subchap-
ters B and C. plus the state and local shares of the guaranteed yield
allotment (GYA) in accordance with TEC, Subchapter F, which in-
eludesaeldﬁ}eﬂalstatea*dfer%a*redueﬂeﬂmaeeerdﬁﬂeem%h%
§42.2516(b).}

HA) Eeor this purpese; the GYA is ealeulated as the
produet of the guaranteed level (GL) multiplied by weighted average
and finally multiplied by 100 for tax effort that is deseribed in TEC;
paid in accordance with TEC, §42.302(a-1)(2), is applicable to the first
$-06 by which the distriet's M&O tax rate exceeds the rate equal to

KO Femhe:_z@%—z@@landzem—z@ogseheely%
the GL paid in aceordance with TEC; §42.302(a-H(2); is applicable
to the first $.04 by which the district's M&O tax rate exceeds the rate
equal to the distriet's 2005 adepted tax rate and the state compression
rate; as determined under TEC; §42.2516(a). This subparagraph ex-
pires September 1; 2008}

is the sum of the excess M&O revenue per enrollee; the excess debt
revenue per enrollee, and the base tuition limit, as calculated in sub-
seetions (B)(H); (b)(2); and (b)3) of this seetion; respeetively]

(4) [9)] Notification and appeal process. In the spring of
each school year, the commissioner will provide each district with its
calculated tuition limit and a worksheet with a description of the deriva-
tion process. A district may appeal to the commissioner if it can pro-
vide evidence that the use of projected student counts from the LPE
in making the calculation is so inaccurate as to result in an inappro-
priately low authorized tuition charge and undue financial hardship. A
district that used significant nontax sources to make any of its debt ser-
vice payments during the base year for the computation may appeal to
the commissioner to use projections of its tax collections for the year
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for which the tuition limit will apply. The commissioner's decision re-
garding an appeal is final.
ey Maximum tuition amount in property value adjustment
The maximum tuition amount to be used in the adjustment to property
value is limited to the amount per student computed in subsection (b)}(4)
of this seetion-]
D The adjusted property values will be applied to the eal-
culation of state aid as deseribed in the following subparagraphs-}
school years; this adjustment to property values will
be made in the calculation of state aid in accordance with TEC;
§42.302(a-H(H)- Unadjusted property values will be used to caleulate
state aid in accordance with TEC, §42.302(a-1)(2) and (a-1)(3).}

{B) Fer the 20062007 and the 20072008 school
years; this adjustment to property values will be made in the ealeula-
tion of state aid in accordanee with TEC; §42:302(a-3)(1)- Unadjusted
property values will be used to caleulate state aid in accordance
September 1, 2008.]

[(C) The tax rate used to calculate the adjustment to
property values will be adjusted to ensure that the property value ad-
justment provides sufficient state aid to cover the cost of the maximum

H2) The adjustment to property values of the home distriet
may not result in an increase of reventue to the home school distriet that
exeeeds 10% of the total tuition paid te the receiving distriet to edueate
the transfer student(s)}

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 30,

2012.

TRD-201200448

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 77. ADVERTISING AND PUBLIC
COMMUNICATION
22 TAC §77.2

The Texas Board of Chiropractic Examiners (Board) proposes
an amendment to §77.2, concerning Publicity.

The proposed amendment includes in subsection (a) a reference
to §77.5, relating to misleading claims.

Additionally, the proposed amendment removes the word "reg-
istered" from subsections (b) - (f), which allows the Board to reg-
ulate by this rule facilities operating without a current certificate

of registration. Previously, the Board was restricted to regulating
the public communications and advertising of "registered facili-
ties" by this rule.

Also, the proposed amendment adds subsection (h), requiring
licensees or facilities to identify research studies relied upon in
making public claims. This will allow the public greater access to
information regarding claims made in advertisements and public
communications.

It is also proposed to add subsection (i), placing limitations on
the advertisement of services as "free." The Board has received
complaints in the past about services that were advertised as
free, but then ultimately charged to the patient pursuant to "small
print" or "loopholes." This proposed amendment will require li-
censees and facilities to detail what services will be performed as
part of the "free" service, whether those services are "free" or will
require an additional charge, and whether a report of findings for
an evaluation is included in the "free" service. The effective date
of this subsection will be June 1, 2012, so as to allow licensees
adequate time to conform to this amendment if adopted.

Finally, the Board proposes adding subsection (j), which makes
clear that §77.2 and §77.5 apply to any advertising, communi-
cations or telemarketing done by or on behalf of a licensee or
facility. This is intended to allow the Board to regulate a licensee
or facility pursuant to these rules, even though the actual ad-
vertisement, communication or telemarketing was not physically
done by that licensee or facility, but instead by an employee, stu-
dent or other agent.

Yvette Yarbrough, Executive Director, has determined that, for
each year of the first five years that this amendment will be in
effect, there will be no additional cost to state or local govern-
ments.

Ms. Yarbrough has also determined that, for each year of the
first five years that this amendment will be in effect, the pub-
lic benefit of this amendment will be better information provided
to the public by licensees and facilities in all advertising, pub-
lic communications and telemarketing. Ms. Yarbrough has also
determined that there will be no adverse economic effect to indi-
viduals and small or micro businesses during the first five years
that this amendment will be in effect. There may be some costin-
volved for licensees amending existing advertisements, but this
expense should be minimal.

Comments on the proposed amendment and/or a request for a
public hearing on the proposed amendment may be submitted to
Yvette Yarbrough, Executive Director, Texas Board of Chiroprac-
tic Examiners, 333 Guadalupe St., Tower lll, Suite 825, Austin,
Texas 78701, fax: (512) 305-6705, no later than 30 days from
the date that this proposed amendment is published in the Texas
Register.

The amendment is proposed under Texas Occupations Code
§201.152, relating to rules and §201.155, relating to restrictions
on advertising. Section 201.152 authorizes the Board to adopt
rules necessary to regulate the practice of chiropractic. Section
201.155 states that the Board may adopt rules restricting adver-
tising to prohibit false, misleading or deceptive practices.

No other statutes, articles, or codes are affected by the proposed
amendment.

$77.2.  Publicity.

(a) Aregistered facility or licensee shall not, on behalf of him-
self, his partner, associate, or any other licensee or facility affiliated
with him, use or participate in the use of any form of public commu-
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nication which contains a false, fraudulent, misleading, deceptive, or
unfair statement of claim, or which has the tendency or capacity to
mislead or deceive the general public, as defined in §77.5 of this title

(3) if a component service is an evaluation, whether the
report of findings will be free or, if not, the exact amount which will be
charged for the report of findings.

(relating to Misleading Claims).

(b) In any form of public communication, a licensee or
[registered] facility shall not describe services that are inconsistent
with the practice of chiropractic as described under §75.17 of this title
(relating to Scope of Practice)[; relating to scope of practiee].

(c) A licensee or [registered] facility engaging in, or autho-
rizing another to engage in telemarketing of prospective patients shall
not misrepresent to the person called any association with an insur-
ance company or another doctor of chiropractic or another chiropractic
group or facility.

(1) Alicensee, [registered] facility, or their agent, engaging
in telemarketing shall not promise successful chiropractic treatment of
injuries or make any other communication which would be prohibited
under subsection (a) of this section.

(2) A licensee, [registered] facility, or their agent, engag-
ing in telemarketing are required, at the start of each call, to inform
the person called who they are (caller's name) and who they represent
(clinic/doctor).

(3) A licensee or [registered] facility engaging in telemar-
keting, either directly or through an agent, shall keep a copy of each
script used for calling and a log of all calls made that shall include
the date, telephone number, and the name of each person called. Such
scripts and logs shall be maintained for a minimum of two years.

(d) Licensees or [registered] facilities that intend to include a
testimonial as part of any form of public communication shall maintain
a signed statement from that person or group to support any statements
that may be used in any public communication for a minimum of two
years from publication of the testimonial.

(e) Licensees or [registered] facilities shall clearly differenti-
ate a chiropractic office, clinic, or facility from another business or en-
terprise in any form of public communication.

(f) Licensees shall identify themselves as either "doctor of chi-
ropractic,”" "DC," or "chiropractor" in all forms of public communica-
tion. If each licensee that practices in a [registered] facility has identi-
fied themselves as required in this subsection [abeve], then the facility
name need not include "chiropractic" or similar language.

(g) In any form of public communication using the phrase
"Board Certified" or similar terminology associated with any creden-
tials, a licensee must identify the board certifying said credentials.

(h) In any form of public communication, if a licensee or facil-
ity makes a claim based on one or more research studies, the licensee
or facility shall clearly identify the relevant research study or studies
and make copies of such research studies available to the board or the
public upon request.

(i) In any form of public communication, a licensee or facility
shall not advertise any service as "free" unless the public communica-
tion clearly and specifically states:

(1) all the component services which will or might be per-
formed at the time of, or as part of, the service;

(2) asto each such component service, whether that service
will be free or, if not, the exact amount which will be charged for it;
and

(4) The effective date of this subsection is June 1, 2012.

(j)  This section and §77.5 of this title apply to all advertising,
communications, or telemarketing done by or on behalf of a licensee
or facility, including activities conducted by employees, students being
mentored by the licensee, or other agents.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200427

Yvette Yarbrough

Executive Director

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-6716

¢ ¢ ¢

PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS

CHAPTER 329. LICENSING PROCEDURE
22 TAC §329.1

The Texas Board of Physical Therapy Examiners proposes
amendments to §329.1, regarding General Licensure Require-
ments and Procedures. The amendments would update rules to
reflect changes to procedures, eliminate a copy of the diploma
as proof of program completion and graduation, and reflect the
addition of the mailing address as contact information.

John P. Maline, Executive Director, has determined that for the
first five-year period the amendments are in effect there will be
no additional costs to state or local governments as a result of
enforcing or administering the amendments.

Mr. Maline has also determined that for each year of the first five-
year period the amendments are in effect the public benefit will
be clearer guidelines for applicants. Mr. Maline has determined
that there will be no costs or adverse economic effects to small
or micro businesses, therefore an economic impact statement or
regulatory flexibility analysis is not required for the amendments.
There are no anticipated costs to individuals who are required to
comply with the rule as proposed.

Comments on the proposed amendments may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nina.hurter@ptot.texas.gov. Comments must be received
no later than 30 days from the date the proposed amendments
are published in the Texas Register.

The amendments are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.
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Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af-
fected by the amendments.

$329.1.  General Licensure Requirements and Procedures.

(a) Requirements. All applications for licensure shall include:

(1) acompleted [; notarized] board application form with a
recent color photograph of the applicant;

(2) the non-refundable application fee as set by the execu-
tive council;

(3) asuccessfully completed board jurisprudence exam on
the Texas Physical Therapy Practice Act and board rules; and

(4) documentation of academic qualifications.

(A) For applicants who completed their physical ther-
apy education in the U.S., the documentation required is:

(i) atranscript sent directly to the board from the de-
gree-granting institution showing enrollment in the final semester of an
accredited PT or PTA program, [an efficial transeript showing comple-
tion of an accredited physical therapy or physieal therapist assistant
program;]| as provided in §453.203 of the Act; and

i) a pheotocopy of the diploma er certificate
awarded; showing graduation from a PT or PTA program: ot}

(it) [@iD)] a statement signed by the program director
or other authorized school official, notarized or with the school seal
affixed, stating that the applicant has successfully completed the PT or
PTA program.

(B) For applicants who completed their physical ther-
apy education outside of the U.S., the documentation required is set
out in §329.5 of this title (relating to Licensing Procedures [Proeedure]

for Foreign-Trained [Fereign-trained] Applicants).

(b) Licensure by examination. If an applicant has not passed
the national licensure exam, the applicant must also meet the re-
quirements in §329.2 of this title (relating to License [Lieensure] by
Examination [examination]).

(c) Licensure by endorsement. If the applicant is licensed as
a PT or PTA in another state or jurisdiction of the U.S., the applicant
must also meet the requirements as stated in §329.6 of this title (relating
to Licensure by Endorsement [endersement]).

(d) Application expiration. An application for licensure is
valid for one year after the date it is received by the board.

(e) False information. An applicant who submits an applica-
tion containing false information may be denied licensure by the board.

(f) Rejection. Should the board reject an application for licen-
sure, the reasons for the rejection will be stated. The applicant may sub-
mit additional information and request reconsideration by the board. If
the applicant remains dissatisfied, a hearing may be requested as spec-
ified in the Act, §453.352.

(g) Changes to licensee information. Applicants and licensees
must notify the board in writing of changes in residential, mailing, or
business addresses [aned business address| within 30 days of the change.
For a name change at time of renewal, the licensee must submit a copy
of the legal document enacting the name change with the renewal ap-
plication.

(h) Replacement copy of license. The board will issue a copy
of a license to replace one lost or destroyed upon receipt of a written
request and the appropriate fee from the licensee. The board will issue
a new original license after a name change upon receipt of a written

request, the appropriate fee, and a copy of the legal document enacting
the name change.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200413

John P. Maline

Executive Director

Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-6900

¢ ¢ ¢
22 TAC §329.5

The Texas Board of Physical Therapy Examiners proposes
amendments to §329.5, regarding Licensing Procedures for
Foreign-Trained Applicants. The amendments would add H1-B
visa holders to the list of applicants eligible for an exemption
from English language proficiency requirements, if they meet the
other requirements of the exemption. They would also reinsert
language exempting graduates of foreign CAPTE-accredited
programs from the educational evaluation.

John P. Maline, Executive Director, has determined that for the
first five-year period the amendments are in effect there will be
no additional costs to state or local governments as a result of
enforcing or administering the amendments.

Mr. Maline has also determined that for each year of the first
five-year period the amendments are in effect the public benefit
will be more efficient licensing of competent foreign-trained phys-
ical therapists. Mr. Maline has determined that there will be no
costs or adverse economic effects to small or micro businesses,
therefore an economic impact statement or regulatory flexibility
analysis is not required for the amendments. There are no an-
ticipated costs to individuals who are required to comply with the
amendments as proposed.

Comments on the proposed amendments may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nina.hurter@ptot.texas.gov. Comments must be received
no later than 30 days from the date the proposed amendments
are published in the Texas Register.

The amendments are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af-
fected by the amendments.

$329.5.  Licensing Procedures for Foreign-Trained Applicants.

A foreign-trained applicant must complete the license application
process as set out in §329.1 of this title (relating to General Licensure
Requirements and Procedures [Licensing Procedure]). In addition, the
applicant must submit the following:

(1) An evaluation of professional education and training
prepared by a board approved credentialing entity. The board will

PROPOSED RULES
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maintain a list of approved credentialing entities on the agency web-
site.

(A) The evaluation must:

(i) be based on the Course Work Tool (CWT)
adopted by the Federation of State Boards of Physical Therapy,
specifically the version of the tool appropriate to the year the applicant
graduated from the foreign physical therapy program; and

(i) provide evidence and documentation that the
applicant's education is substantially equivalent to the education of a
physical therapist who graduated from a physical therapy education
program accredited by the Commission on Accreditation in Physical
Therapy Education (CAPTE); and

(iii)  establish that the institution at which the appli-
cant received his physical therapy education is recognized by the Min-
istry of Education or the equivalent agency in that country.

(B) 1If the credentialing entity determines that the phys-
ical therapy education is substantially equivalent, but no evidence is
found of specific required courses or content areas, the applicant is
responsible for remedying those deficiencies. The applicant may use
college credit obtained through applicable College Level Examination
Placement (CLEP) or other college advanced placement exams to rem-
edy any deficiencies in general education.

(C) An evaluation prepared by board-approved creden-
tialer reflects only the findings and conclusions of the credentialer, and
shall not be binding on the board. In the event that the board determines
that the applicant's education is not substantially equivalent to an en-
try-level physical therapy program accredited by CAPTE, the board
will notify the applicant in writing stating the reasons why the appli-
cant's education is not substantially equivalent.

(D) If the applicant received an entry-level physical
therapy degree from a CAPTE-accredited program located outside the
U.S., the program is considered equivalent to a domestic CAPTE-ac-
credited physical therapy program, and the applicant is exempt from
meeting the requirements of the CWT.

(2) Proof of English language proficiency. A for-
eign-trained applicant must demonstrate the ability to communicate in
English by making the minimum score accepted by the board on the
TOEFL tests administered by the Educational Testing Service (ETS).

(A) This requirement is waived for graduates of entry-
level physical therapy programs in Australia, Canada (except Quebec),
Ireland, New Zealand and the United Kingdom.

(B) Minimum acceptable scores are as follows:
(i) Paper-based TOEFL tests (pbt) - TOEFL (read-
ing/comprehension) 580; TWE (writing/essay) 5.0; TSE (speaking) 50;

(ii) Computer-based TOEFL tests (cbt) - TOEFL
(reading/comprehension) 237; TWE (writing/essay) 5.0; TSE (speak-
ing) 50;

(iii) Internet-based (ibt) - Writing 24; Speaking 26;
Reading Comprehension 21; Listening Comprehension 18.

(C) The board may grant an exception to the English
language proficiency requirements under the following conditions:

(i) the applicant holds a current license in physical
therapy in another state and has been licensed in another state in the
U.S. for 10 years prior to application; or

(ii) the applicant submits satisfactory proof that
he/she is a citizen or lawful permanent resident of the U.S. or a

current U.S. H-1B visa holder, and has attended four or more years of
secondary or post-secondary education in the U.S.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200414

John P. Maline

Executive Director

Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 337. DISPLAY OF LICENSE
22 TAC §337.1

The Texas Board of Physical Therapy Examiners proposes
amendments to §337.1, regarding License and Renewal Cer-
tificate. The amendments delete references to the wallet-sized
certificate, which is being eliminated.

John P. Maline, Executive Director, has determined that for the
first five-year period the amendments are in effect there will be
no additional costs to state or local governments as a result of
enforcing or administering the amendments.

Mr. Maline has also determined that for each year of the first
five-year period the amendments are in effect the public benefit
will be increased fiscal efficiency of state government. Mr. Ma-
line has determined that there will be no costs or adverse eco-
nomic effects to small or micro businesses, therefore an eco-
nomic impact statement or regulatory flexibility analysis is not
required for the amendments. There are no anticipated costs to
individuals who are required to comply with the amendments as
proposed.

Comments on the proposed amendments may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nina.hurter@ptot.texas.gov. Comments must be received
no later than 30 days from the date the proposed amendments
are published in the Texas Register.

The amendments are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af-
fected by the amendments.

§337.1.  License and Renewal Certificate.

Displayed reproduction of the original license and/or the [biennial] re-
newal certificate is unauthorized. The original license and renewal cer-
tificate must be displayed in the principal place of practice. [The wal-
let-sized certificate of license renewal may be presented for identifica-
tion-] Reproduction of the original license and/or renewal certificate is
authorized for institutional file purpose only.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200412

John P. Maline

Executive Director

Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 341. LICENSE RENEWAL
22 TAC §341.1

The Texas Board of Physical Therapy Examiners proposes
amendments to §341.1, regarding Requirements for Renewal.
The amendments establish that the board's secure website
is the appropriate resource for verification of license status
(e.g., active, inactive, expired). The amendments eliminate the
requirement that a person have a paper copy of their license in
hand in order to provide those services. It also eliminates the
use of the online transaction receipt as proof of licensure.

John P. Maline, Executive Director, has determined that for the
first five-year period the amendments are in effect there will be
no additional costs to state or local governments as a result of
enforcing or administering the amendments.

Mr. Maline has also determined that for each year of the first
five-year period the amendments are in effect the public benefit
will be increased fiscal efficiency of state government. Mr. Ma-
line has determined that there will be no costs or adverse eco-
nomic effects to small or micro businesses, therefore an eco-
nomic impact statement or regulatory flexibility analysis is not
required for the amendments. There are no anticipated costs to
individuals who are required to comply with the amendments as
proposed.

Comments on the proposed amendments may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nina.hurter@ptot.texas.gov. Comments must be received
no later than 30 days from the date the proposed amendments
are published in the Texas Register.

The amendments are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af-
fected by the amendments.

§341.1.  Requirements for Renewal.

(a) Biennial renewal. Licensees are required to renew their li-
censes every two years by the end of the month in which they were orig-
inally licensed. A licensee may not provide physical therapy services
without a current license. The Board will maintain a secure resource
for verification of license status and expiration date on its website. [or
renewal certificate in hand. If a license expires after all required items

the licensee may not provide physiecal therapy services: A licensee whe
completes the renewal process online prior to the expiration of his hi-
cense may use the printed transaction receipt in lieu of the renewal
eertificate for the period of time specified on the receipt]

(b) General requirements. The renewal application is not com-
plete until all required items are received by the board. The components
required for license renewal are:

(1) asigned renewal application form or the online equiv-
alent, documenting completion of board-approved continuing compe-
tence activities, as described in §341.2 of this title (relating to Contin-
uing Competence Requirements);

(2) the renewal fee, and any late fees which may be due;
and

(3) apassing score on the jurisprudence examination.

(c) Notification of license expiration. The board will send no-
tification to each licensee at least 30 days prior to the license expiration
date. The licensee bears the responsibility for ensuring that the license
is renewed.

(d) Late renewal. A renewal application is late if all required
items are not postmarked prior to the expiration date of the license.
Licensees who do not submit all required items prior to the expiration
date are subject to late fees as described.

(1) If the license has been expired for 90 days or less, the
late fee is one-half of the examination fee for the license.

(2) Ifthelicense has been expired for more than 90 days but
less than one year, the late fee is equal to the examination fee for the
license. Licensees who are more than 90 days late in renewing a license
are not included in the audit as described in §341.2 of this title, and
must submit documentation of completion of continuing competence
activities at time of renewal.

(3) If the license has been expired for one year or longer,
the person may not renew the license. To obtain a new license, the ap-
plicant must take and pass the national examination again and comply
with the requirements and procedures for obtaining an original license
set by §329.1 of this title (relating to General Licensure Requirements
and Procedures).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200415

John P. Maline

Executive Director

Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-6900

¢ ¢ ¢
22 TAC §341.8

The Texas Board of Physical Therapy Examiners proposes
amendments to §341.8, regarding Inactive Status. The amend-
ments delete references to the renewal certificate, which will no
longer be mailed.

John P. Maline, Executive Director, has determined that for the
first five-year period the amendments are in effect there will be

PROPOSED RULES
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no additional costs to state or local governments as a result of
enforcing or administering the amendments.

Mr. Maline has also determined that for each year of the first
five-year period the amendments are in effect the public benefit
will be increased fiscal efficiency of state government. Mr. Ma-
line has determined that there will be no costs or adverse eco-
nomic effects to small or micro businesses, therefore an eco-
nomic impact statement or regulatory flexibility analysis is not
required for the amendments. There are no anticipated costs to
individuals who are required to comply with the amendments as
proposed.

Comments on the proposed amendments may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701,
email: nina.hurter@ptot.texas.gov. Comments must be received
no later than 30 days from the date the proposed amendments
are published in the Texas Register.

The amendments are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af-
fected by the amendments.

§341.8.  Inactive Status.

(a) Inactive status indicates the voluntary termination of the
right or privilege to practice physical therapy in Texas. The Board may
allow a licensee who is not actively engaged in the practice of physical
therapy in Texas to inactivate the license instead of renewing it at time
of renewal. A licensee may remain on inactive status for no more than
SiX consecutive years.

(b) Requirements for initiation of inactive status. The compo-
nents required to put a license on inactive status are:

(1) asigned renewal application form, documenting com-
pletion of board-approved continuing competence activities for the cur-
rent renewal period, as described in §341.2 of this title (relating to [;
eoneerning| Continuing Competence Requirements);

(2) the inactive fee, and any late fees which may be due;
and

(3) apassing score on the jurisprudence exam.

(c) Requirements for renewal of inactive status. An inactive
licensee must renew the inactive status every two years. The compo-
nents required to maintain the inactive status are:

(1) asigned renewal application form, documenting com-
pletion of board-approved continuing competence activities for the cur-
rent renewal period, as described in §341.2 of this title[; eoncerning
Continuing Competence Requirements];

(2) the inactive renewal fee, and any late fees which may
be due; and

(3) apassing score on the jurisprudence exam.

(d) Requirements for reinstatement of active status. A licensee
on inactive status may request a return to active status at any time.
[After the licensee has submitted a complete application for reinstate-
ment; the board will send a renewal certificate for the remainder of the
eurrent renewal period to the licensee:]

(1) The components required to return to active status are:

(A) a signed renewal application form, documenting
completion of board-approved continuing competence activities for
the current renewal period, as described in §341.2 of this title[;
concerning Continuing Competence Requirements];

(B) therenewal fee, and any late fees which may be due;
and

(C) apassing score on the jurisprudence exam.

(2) The Board will allow the licensee to substitute one of
the following actions for the continuing education requirements:

(A) re-take and pass the national licensure exam;

(B) attend a university review course pre-approved by
the board; or

(C) complete an internship (equal to 150 hours of con-
tinuing education) pre-approved by the board.

(e) Licensees on inactive status are subject to the audit of con-
tinuing education as described in §341.2 of this title[; concerning Con-
tinuing Competence Requirements].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,

2012.

TRD-201200416

John P. Maline

Executive Director

Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 347. REGISTRATION OF
PHYSICAL THERAPY FACILITIES
22 TAC §347.5

The Texas Board of Physical Therapy Examiners proposes an
amendment to §347.5, regarding Requirements for Registered
Facilities. The amendment deletes references to the renewal
certificate, which will no longer be mailed.

John P. Maline, Executive Director, has determined that for the
first five-year period the amendment is in effect there will be no
additional costs to state or local governments as a result of en-
forcing or administering the amendment.

Mr. Maline has also determined that for each year of the first
five-year period the amendment is in effect the public benefit will
be increased fiscal efficiency of state government. Mr. Maline
has determined that there will be no costs or adverse economic
effects to small or micro businesses, therefore an economic im-
pact statement or regulatory flexibility analysis is not required for
the amendment. There are no anticipated costs to individuals
who are required to comply with the amendment as proposed.

Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nina.hurter@ptot.texas.gov. Comments must be received
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no later than 30 days from the date the proposed amendment is
published in the Texas Register.

The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations
Code, which provides the Texas Board of Physical Therapy Ex-
aminers with the authority to adopt rules consistent with this Act
to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af-
fected by the amendment.

§$347.5.  Requirements for Registered Facilities.

(a) Each facility must have a designated physical therapist in
charge. A registered facility is required to report the name and license
number of a new physical therapist in charge no later than 30 days after
the change occurs.

(b) A registered facility must display the registration certifi-
cate in a prominent location in the facility where it is available for in-
spection by the public. A registration certificate issued by the board is
the property of the board and must be surrendered on demand by the
board.

(c) A registered facility is subject to random inspection to ver-
ify compliance with the Act and this chapter by authorized personnel
of the board at any reasonable time.

(d) A registered facility must notify the board within 30 days
of any change to the name, physical/street address or mailing address.
In the event of a name or physical address change, the owner must
obtain a new registration certificate [and renewal eertificate (if appli-
eable);] showing the correct information.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200417

John P. Maline

Executive Director

Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-6900

¢ ¢ ¢

22 TAC §347.8

The Texas Board of Physical Therapy Examiners proposes
amendments to §347.8, regarding Change in Facility Own-
ership. The amendments eliminate references to the facility
renewal certificate, which will no longer be mailed, and establish
that the board's secure website is the appropriate resource for
verification of registration status (e.g., current, expired). It also
deletes the requirement that the previous owner of a facility re-
turn the facility registration certificate when the facility is closed.

John P. Maline, Executive Director, has determined that for the
first five-year period the amendments are in effect there will be
no additional costs to state or local governments as a result of
enforcing or administering the amendments.

Mr. Maline has also determined that for each year of the first
five-year period the amendments are in effect the public bene-
fit will be increased fiscal and administrative efficiency of state
government. Mr. Maline has determined that there will be no

costs or adverse economic effects to small or micro businesses,
therefore an economic impact statement or regulatory flexibility
analysis is not required for the amendments. There are no an-
ticipated costs to individuals who are required to comply with the
amendments as proposed.

Comments on the proposed amendments may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nina.hurter@ptot.texas.gov. Comments must be received
no later than 30 days from the date the proposed amendments
are published in the Texas Register.

The amendments are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af-
fected by the amendments.

§347.8.  Change in Facility Ownership.

(a) When a facility changes ownership, the new owner must
register it as a new facility, and the previous owner must request in
writing that the registration of the o