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Nonorable Mike Dris:cnll Opinion No. JM-260

Harris County Attorany

1001 Preston, Suite 634 Re: Availability of informatiom
Houston, Texas 77X)2 from sental health records

Dear Mr, Driscoll:

You have requested our opinion regarding the availability to the
public of instruments filed in a mentally 4111 docket in the office of
the county clerk,

The - Open Records Act, article 6252-17a, section 3(a)(l),
v.T7.C.8., provides that:

(a) All information collected, assembled, or
naintained by governmental bodies pursuant to law
‘or ordinance or in connection with the transaction
of official business is public information and
available to the public during normal business
- hours of any govermmental body, with the following
exceptions only:

(1) 1information deemed confidential by law,
either Comstitutional, statutory, or by judicial
decision. . . .

Articles 5547-11 and 5547-12, V.T.C.S., provide:

All spplications, petitions, certificates, and
811 ‘other papers permitted or required to be filed
in the county court by this code shall be filed
with ‘the county clerk of the proper county who
shall file the same and endorse on each paper the
date filead and the docket number and his official
signature. ‘ '

Each md- every ntatement of facts, together
with eact and every other writing which discloses
intimate details of the personal and private life
of the a:cused or the patient or which disclosas
intimate cletails of the personal life of any and
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all members of the family of the accused or the
patient, in a mentally 111 docket in the office of
the county clerk are hereby declared to be public
records of a private nature which may be used,
inspected, or copied only by a written order of
the county judge, s probate judge, & court of
domestic relations judge, or a district judge of
the county in which tlie docket 1is located, and no
such order shall 1ssue until the issuing judge hae
determined informally to his satisfaction that
said use, inspection, or copying is justified and
in the public intereut. (Emphasis added).

Section 3(a)(l) excepts from disclosure under the Open Records
Act all information made confidential by law. Article 5547-12 makes
confidential certain records filed in connection with any proceedings
under the Mental Health Code. The atatement of facts in every such
proceeding 1s clearly excepted from disclosure. Other material is
excepted only if it "discloses intimate details of the personal and
private life of the accused" or of a member of his family. In our
opinion, the county clerk, in consultation with the county attorney,
must make the 1initial determination as to whether particular
information satisfies these criteria,

The test imposed by arti:le 5547-12 1is similar to that used by
the Texas Supreme Court in detormining whether information is excepted
from disclosure by a common law. right of privacy. In Industrial
Foundation of the South v. Texis Industrial Accident Board, 540 S.W.2d
668, 683 (Tex. 1976), the court said that material is protected by
compon law privacy 1if it contains "highly intimate or embarrassing
facts" whose diasclosure would be "highly objectionable to a person of
ordinary sensibilities.” 1In Open Records Decision No. 262 (1980),

this office said that medical information ordinarily satisfies this
test if it relates to

a 'drug overdose,' 'acute alcohol intoxicationm,'
'obstetrical/gynecological’ illness, 'convulsions/
seizures,' or 'emotional/mental dist;esa.'

Furthermore, any information "':reated or maintained"” by a physician
under section 5.08 of article 4495b, V.T.C.S., or by a "professional”
as defined in article 556lh, V.T.C.S., may not be released except as
indicated in those statutes.

This standard will provid: some guidelines for the county clerk's
‘decision in determining whether to withhold information in a
particular instance. We note, however, the likelihcod that much or
all material relating to a person suffering from mental or emotional
illness may be excepted uncer this standard., If the clerk is
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uncertain about whether partjicular information "discloses intimate
details of the personal and private life of the accused," or of a
menber of his family, the material in question should be submitted to
this office as a request under the Open Records Act.

SUMMARY

A county clerk may dieclose to the public
information filed :un connection with a mentally
111 docket only i1f such information does not
"disclose intimate details of the personal and
private life of the accused," or of a member of

his family, pursuan: to article 5547-12, V.T.C.S.
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