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IMPLEMENTING AGREEMENT
by and among

The Edwards Aquifer Authority, The City of New Braunfels,
The City of San Marcos,
The City of San Antonio acting by and through its
San Antonio Water System Board of Trustees,
Texas State University — San Marcos, and the Texas Parks and Wildlife
Department

and

United States Fish and Wildlife Service

to implement the Habitat Conservation Plan
for the Edwards Aquifer Recovery Implementation Program

This Implementing Agreement ("Agreement"), made and entered into as of the = day of

, 2012, by and among THE EDWARDS AQUIFER AUTHORITY (EAA), THE CITY OF
NEW BRAUNFELS THE CITY OF SAN MARCOS, THE. CITY OF SAN ANTONIO ACTING BY
AND THROUGH ITS SAN ANTONIO WATER SYSTEM BOARD OF TRUSTEES, TEXAS STATE
UNIVERSITY (collectively the Permittees), TEXAS PARKS AND WILDLIFE DEPARTMENT
(TPWD)and the UNITED STATES FISH AND WILDLIFE SERVICE (the Service), hereinafter
collectively called the "Parties," defines the Parties’ roles and responsibilities and provides a
common understanding of action that will be undertaken to minimize and mitigate the effects on
the subject listed and unlisted species and their habitats of the Comal and San Marcos springs.

1.0 RECITALS
This Agreement is entered into with regard to the following facts:

WHEREAS, the Southern Segment of the Edwards Aquifer within the boundaries of the EAA (the
Edwards Aquifer) is a karstic aquifer system characterized by complex geology, prolific recharge, very
high permeability, and the capability to produce large quantities of high-quality water. The Aquifer is the
primary source of water for the residents of South Central Texas in the San Antonio, Texas region, and is
vital to the general economy and welfare of the State of Texas.

WHEREAS, the Edwards Aquifer discharges at, among other locations, Comal Springs and San Marcos
Springs. These springs are important to the quality of life and economies of New Braunfels and San
Marcos, respectively, as well as providing instream flows for recreational uses downstream of these
springs in the Comal River and San Marcos River. The flow from these springs is influenced by the water
level of the Aquifer, which in turn is influenced by the ratio of recharge over time in relation to natural
discharge through springs and artificial discharge through wells.



WHEREAS, certain species listed as threatened or endangered under the Endangered Species Act (ESA)
have been identified to occupy, be associated with, or depend upon discharges from the Edwards Aquifer
at Comal Springs, as well as instream flows proximately downstream of the springs in Landa Lake and
the Comal River and associated riparian areas within New Braunfels. The listed Covered Species related
to Comal Springs are: (1) the fountain darter (Etheostoma fonticola), (2) the Comal Springs riffle beetle
(Heterelmis comalensis), (3) the Comal Springs dryopid beetle (Stygoparnus comalensis), and (4) the
Peck’s cave amphipod (Stygobromus pecki).

WHEREAS, certain species listed as threatened or endangered under the ESA have been identified to
occupy, be associated with, or depend upon discharges from the Edwards Aquifer at San Marcos Springs,
~ as well as instream flows proximately downstream of the springs in Spring Lake and the San Marcos
River and associated riparian areas within San Marcos. The listed Covered Species related to San Marcos
Springs are: (1) the fountain darter (Etheostoma fonticola), (2) the Comal Springs riffle beetle (Heterelmis
comalensis), (3) Texas wild rice (Zizania texana), (4) the Texas blind salamander (Eurycea rathbuni), (5)
the San Marcos gambusia (Gambusia georgei), and (6) the San Marcos salamander (Eurycea nana).

WHEREAS, a certain species petitioned for listing as either threatened or endangered under the ESA has
been identified to occupy, be associated with, or depend upon discharges from the Edwards Aquifer at
Comal Springs, as well as instream flows proximately downstream of the springs in Landa Lake and the
Comal River and associated riparian areas within New Braunfels. The petitioned species related to Comal
Springs is the Comal Springs salamander (Eurycea sp.).

WHEREAS, certain species. petitioned for listing as either threatened or endangered under the ESA have
been identified to occupy, be associated with, or depend upon discharges from the Edwards Aquifer at
San Marcos Springs, as well as instream flows proximately downstream of the springs in Spring Lake and
the San Marcos River and associated riparian areas within San Marcos. The petitioned species related to
San Marcos Springs are (1) the Edwards Aquifer diving beetle (Haideoporus texanus) and (2) the Texas
troglobitic water slater (Lirceolus smithii).

WHEREAS, to provide for the necessary and effective management of the Edwards Aquifer, to sustain
the diverse economic and social interests associated with the Edwards Aquifer, and to foster the interests
of the Covered Species, the EAA was created by the Texas Legislature in 1993. The EAA manages the
Edwards Aquifer pursuant to the EAA Act.

WHEREAS, Permittees have sought a Permit from the Service, as authorized by Section 10(a)(1)(B) of
the ESA, to allow the take of the Covered Species which is incidental to, and not for the purpose of, the
carrying out of the otherwise lawful Covered Activities.

WHEREAS, the Permittees, with technical assistance from the Service, and with guidance and approval
from the Edwards Aquifer Recovery Implementation Program through the consensus-based process under
Section 1.26A of the EAA Act, have developed a Habitat Conservation Plan (HCP).

THEREFORE, the Parties hereto do hereby understand and agree as follows:
2.0 DEFINITIONS

The following terms as used in this Agreement shall have the meanings set forth below:




2.1 The term "Permit" shall mean an incidental take permit issued by the Service to
Permittees pursuant to Section 10(a)(1)(B) of the ESA.

2.2 The term "Permit Area" shall mean the geographic jurisdictional area of the EAA as defined
in Section 1.04 of the EAA Act in all of Uvalde, Medina, and Bexar Counties, and in part of
Atascosa, Guadalupe, Comal, Caldwell, and Hays County, all in the State of Texas, as depicted in
Figure 1-2 of the Habitat Conservation Plan which includes the Comal Springs, Landa Lake, and
the portion of the Comal River and associated areas riparian thereto within the municipal
boundaries of New Braunfels in Comal County, Texas, and the San Marcos Springs, Spring Lake,
and the portion of the San Marcos River and associated areas riparian thereto within the
municipal boundaries of San Marcos in Hays County, Texas.

2.3 The term "Permittee" shall mean each Applicant.

2.4 The term "Conservation Plan" or “HCP” shall mean the Habitat Conservation Plan prepared
for the Covered Activities.

2.5 The term "Cdvered Species" shall mean species adequately covered in the HCP and identified
in Section 1.0 of this Agreement.

2.6 The term "unforeseen circumstances" has the meaning as set forth at 50 CFR 17.3.

2.7 The term “EAA Act” shall mean the Edwards Aquifer Authority Act, Act of May 30, 1993,
731 Leg.,R.S., ch. 626, 1993 Tex. Gen. Laws 2350, as amended.

2.8 The term “Covered Activities” means those activities described in Chapter 2 of the HCP
covered by the Permit.

2.9. The term “Funding and Management Agreement” or “FMA” shall mean that certain
agreement effective January 1, 2012, to which the Permittees are parties, which provides for the
funding and management of the HCP.

3.0 HABITAT CONSERVATION PLAN

Pursuant to the provisions of Section 10(a)(1)(B) of the ESA, Permittees have prepared a
Habitat Conservation Plan (HCP) and submitted it to the Service with a request that the Service issue a
Permit (Permit) to allow Covered Species to be incidentally taken within the Permit Area as depicted and
described in Section 1.2 of the HCP. The HCP proposes a mitigation program for the subject Covered
Species and their habitats.

4.0 INCORPORATION OF HCP

The HCP and each of its provisions are intended to be, and by this reference are, incorporated
herein. In the event of any direct contradiction between the terms of this Agreement, the Permit, or the
HCP, the terms of the Permit shall control.

5.0 LEGAL REQUIREMENTS
In order to fulfill the requirements that will allow the Service to issue the Permit, the HCP sets
forth measures that are intended to ensure that any take occurring within the Permit Area will be

incidental; that the impacts of the take will, to the maximum extent practicable, be minimized and

3



mitigated; that procedures to deal with unforeseen circumstances will be provided; that adequate funding
for the HCP will be provided; and that the take will not appreciably reduce the likelihood of the survival
and recovery of the Covered Species in the wild. It also includes measures that have been suggested by
the Service as being necessary or appropriate for purposes of the HCP.

6.0 COOPERATIVE EFFORT

Each of the Parties to this Agreement will perform certain specific tasks relating to the
Conservation Measures and the Adaptive Management Process as more particularly provided in the
Program Documents. The Program Documents thus describe a program for cooperation by federal, state
and local agencies to minimize and mitigate the effects of the take of Covered Species which may be
caused by the Covered Activities.

7.0 TERMS USED

Terms defined and utilized in the HCP and the ESA and in 50 CFR 17.3 shall have the same
meaning when utilized in this Agreement, except as specifically noted.

8.0 PURPOSES

The purpose of this Agreement is to provide an understanding of the nature and effect of the
program documents.

9.0 TERM

This Agreement shall become effective on January 1, 2013, and shall remain in full force and
effect for a period of 15 years or until termination of the Permit, whichever occurs sooner.

10.0 FUNDING

Permittees will provide such funds as may be necessary to carry out their respective obligations
under the HCP, as set out in Section 7 of the HCP, and amplified in Article 5 of the FMA. The Permittees
shall notify the Service if the Permittees’ funding resources have materially changed, including a
discussion of the nature of the change, from the information provided in Section 7 of the HCP.

11.0 RESPONSIBILITIES OF THE PARTIES IN MITIGATION PROGRAM
IMPLEMENTATION AND MONITORING RESPONSIBILITIES OF THE PERMITTEES

11.1 RESPONSIBILITIES OF THE PERMITTEES.

a. The Permittees shall each undertake their respective activities as set forth in the HCP in
order to meet the terms of the HCP and comply with the Permit, including the adaptive
management process described in subparagraph (b) below, if applicable.

b. The conservation measures proposed to be funded and implemented by the Permittees
meet the incidental take permit issuance criteria of the ESA and applicable regulations.
The Parties recognize, however; that because of the number of Covered Species, the
quantity and quality of the data and information regarding some of the Covered Species,
and the dynamic nature of the habitats of both the Covered Species and the pursuit of the
Covered Activities, an essential component of the HCP is science-based management that
adapts to changing information about the Covered Species. The Permittees have, thus,
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developed and incorporated into this Agreement the description of the Adaptive
Management Plan in Section 6 of the HCP and as amplified in Article Seven of the FMA.
This iterative AMP process requires the Permittees to rely on the best available scientific
and commercial information and knowledge for monitoring, research, and management
practices to minimize and mitigate, to the maximum extent practicable, the impacts of the
authorized taking of the Covered Species. Each Party will, to the maximum extent
practicable, fully cooperate in implementing the AMP. The Permittees will comply with
the AMP to evaluate the effectiveness of the Conservation Measures and to make appropriate
adjustments if warranted.

c. The Permittees shall submit an annual report describing their respective activities and an
analysis of whether the terms of the HCP were met for the reporting period. The. report
shall provide all reasonably available data regarding the incidental take, and where
requested by the Service, changes to the overall population of Covered Species that
occurred in the Permit Area during the reporting period.

11.2 RESPONSIBILITIES OF THE SERVICE.

a. The Service shall cooperate with and provide, to the extent funding is available, technical
assistance to the Permittees. Nothing in this Agreement shall require the Service to act in
a manner contrary to the requirements of the Anti-Deficiency Act.

b. After issuance of the Permit, the Service shall monitor the implementation thereof,
including each of the terms of this Agreement and the HCP in order to ensure compliance
with the Permit, the HCP, and this Agreement.

11.3 RESPONSIBILITIES OF THE TEXAS PARKS AND WILDLIFE DEPARTMENT.

The Texas Parks and Wildlife Department will undertake all Conservation Measures
assigned to it as provided in Chapter 5 of the HCP and fully cooperate with the
Permittees in the preparation and development of the annual report provided for in
Subsection 11.1.c.

12.0 REMEDIES AND ENFORCEMENT
12.1 REMEDIES IN GENERAL

The Parties will work together in good faith to attempt to resolve disagreements in a mutually
satisfactory manner. Such attempts will include, where feasible, reasonable notice of any default and an
opportunity to cure. Notwithstanding the above, and except as set forth below, each Party shall have all
remedies otherwise available to enforce the terms of this Agreement, the Permit, and the HCP, and to seek
remedies for any breach hereof, subject to the following: '

a. NO MONETARY DAMAGES

No Party shall be liable in damages to the any other Party or other person for any breach of
this Agreement, any performance or failure to perform a mandatory or discretionary
obligation imposed by this Agreement or any other cause of action arising from this
Agreement. Notwithstanding the foregoing:



(1) Retain Liability

All Parties shall retain whatever liability they would possess for their
present and future acts or failure to act without existence of this Agreement.

(2) Land Owner Liability

All Parties shall retain whatever liability they possess as an owner of interests in
land.

(3) Responsibility of the United States

Nothing contained in this Agreement is intended to limit the authority of the
United States government to seek civil or criminal penalties or otherwise fulfill
its enforcement responsibilities under the ESA.

INJUNCTIVE AND TEMPORARY RELIEF

The Parties acknowledge that injunctive and temporary relief may be appropriate to ensure
compliance with the terms of this Agreement.

12.2 THE PERMIT

SEVERABILITY

The Service recognizes that the measures in Chapter 5 of the HCP will be implemented
by different Permittees, each having differing legal authorities and jurisdictions.
Therefore, without limiting in any way its enforcement discretion in any decision
regarding whether to suspend or revoke the Permit with respect to Permittees otherwise
in compliance, the Service will consider whether any non-compliance by one or less than
all of the Permittees materially affects compliance with relevant Permit issuance criteria.

PERMIT SUSPENSION OR REVOCATION

The Permit shall be suspended or revoked only in conformance with the provisions of 50
CFR 13.27 through 13.29 (2011) and 50 CFR Part 17, as those regulations exist as of the
date hereof. In the event that the Permit is revoked with respect to any Permittee, this
Agreement shall immediately terminate as to that Permittee and will be of no further
force and effect as to that Permittee.

12.3 LIMITATIONS AND EXTENT OF ENFORCEABILITY

a.

NO SURPRISES RULE

The Service confirms and agrees that the Permit includes full protections under the No
Surprises Rule for all Covered Species and to the greatest extent allowed under 50 CFR
Part 17.

PRIVATE PROPERTY RIGHTS AND LEGAL AUTHORITIES UNAFFECTED




13.0

14.0

Except as otherwise specifically provided herein, nothing in this Agreement shall be
deemed to restrict the rights of the Permittees to the use or development of those lands, or
interests in lands, constituting the Permit Area; provided, that nothing in this Agreement
shall absolve the Permittees from such other limitations as may apply to such lands, or
interests in lands, under other laws of the United States and the State of Texas.

AMENDMENTS

Except as otherwise set forth herein, this Agreement may be amended consistent with the ESA
and with the written consent of each of the Parties hereto.

MISCELLANEOUS PROVISIONS

14.1

14.2

14.3

NO PARTNERSHIP

Except as otherwise expressly set forth herein, neither this Agreement nor the HCP shall
make or be deemed to make any Party to this Agreement the agent for or the partner of
any other Party.

SUCCESSORS AND ASSIGNS

This Agreement and each of its covenants and conditions shall be binding on and shall
inure to the benefit of the Parties hereto and their respective successors and assigns.

NOTICE

Any notice permitted or required by this Agreement shall be delivered personally to the
persons set forth below or shall be deemed given five (5) days after deposit in the United
States mail, certified and postage prepaid, return receipt requested -and addressed as
follows or at such other address as any Party may from time to time specify to the other
Parties in writing:

Assistant Regional Director

United States Fish and Wildlife Service
500 Gold Avenue, SW

Albuquerque, New Mexico 87102

General Manager

Edwards Aquifer Authority
1615 N. St. Mary’s Street
San Antonio, Texas 78215

City Manager

City of New Braunfels

424 South Castell Avenue
New Braunfels, Texas 78130

City Manager

City of San Marcos

630 East Hopkins

San Marcos, Texas 78666



14.4

14.5

14.6

14.7

President

San Antonio Water System
2800 U.S. Highway 281 North
San Antonio, Texas 78212

President

Texas State University — San Marcos
601 University Drive

San Marcos, Texas 78666

Executive Director

Texas Parks and Wildlife Department
4200 Smith School Road

Austin, Texas 78744

Senior Program Manager — Endangered Species
Edwards Aquifer Authority

1615 N. St. Mary’s Street

San Antonio, Texas 78215

ENTIRE AGREEMENT

This Agreement, together with the HCP and the Permit, constitutes the entire Agreement
between the Parties. It supersedes any and all other Agreements, either oral or in writing
among the Parties with respect to the subject matter hereof and contains all of the
covenants and Agreements among them with respect to said matters, and each Party
acknowledges that no representation, inducement, promise or Agreement, oral or
otherwise, has been made by any other Party or anyone acting on behalf of any other
Party that is not embodied herein.

ELECTED OFFICIALS NOT TO BENEFIT

No member of or delegate to Congress shall be entitled to any share or part of this
Agreement, or to any benefit that may arise from it.

AVAILABILITY OF FUNDS

Implementation of this Agreement and the HCP by the Service is subject to the
requirements of the Anti-Deficiency Act and the availability of appropriated funds.
Nothing in this Agreement will be construed by the parties to require the obligation,
appropriation, or expenditure of any money from the U.S. Treasury. The Parties
acknowledge that the Service will not be required under this Agreement to expend any
Federal agency’s appropriated funds unless and until an authorized official of that agency
affirmatively acts to commit to such expenditures as evidenced in writing.

DUPLICATE ORIGINALS

This Agreement may be executed in any number of duplicate originals. A complete
original of this Agreement shall be maintained in the official records of each of the
Parties hereto.




14.8

14.9

14.10

14.11

THIRD PARTY BENEFICIARIES

Except as provided in Sections 2, 5.2.2 and 5.3.2 of the HCP, and without limiting the
applicability of the rights granted to the public pursuant to the provisions of 16 U.S.C. §
1540(g), this Agreement shall not create any right or interest in the public, or any
member thereof, as a third party beneficiary hereof. Nor shall this Agreement authorize
anyone not a Party to this Agreement to maintain a suit for personal injuries or property
damages pursuant to the provisions of this Agreement. The duties, obligations, and
responsibilities of the Parties to this Agreement with respect to third parties shall remain
as imposed under existing Federal or State law.

RELATIONSHIP TO THE ESA AND OTHER AUTHORITIES

The terms of this Agreement shall be governed by and construed in accordance with the
ESA and other applicable laws. In particular, nothing in this Agreement is intended to
limit the authority of the Service to seek penalties or otherwise fulfill its responsibilities
under the ESA. Moreover, nothing in this Agreement is intended to limit or diminish the
legal obligations and responsibilities of the Service as an agency of the Federal

government.

REFERENCES TO REGULATIONS

Except as specifically provided herein to the contrary, any reference in this Agreement,
the HCP, or the Permit to any regulation or rule of the Service shall be deemed to be a
reference to such regulation or rule in existence at the time an action is taken.

APPLICABLE LAWS

All activities undertaken pursuant to this Agreement, the HCP, or the Permit must be in
compliance with all applicable State and Federal laws and regulations.



IN WITNESS WHEREOF, THE PARTIES HERETO have executed this Implementing Agreement to .
be in effect as of the date in Section 8 above.

EDWARDS AQUIFER AUTHORITY

By: ' Date:

Roland Ruiz, Interim General Manager
ATTEST:

By: Date:

Jennifer Wong-Esparza, Assistant to Board Secretary
APPROVED AS TO FORM:

By: Date:

Darcy Alan Frownfelter, General Counsel
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CITY OF NEW BRAUNFELS

. ) By: Date: .

Michael Morrison, City Manager

ATTEST:

By: \ Date:
Patrick Aten, City Secretary
APPROVED AS TO FORM:

By: , Date:

Paul Isham, City Attorney
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CITY OF SAN MARCOS

By: : Date:

James R. Nuse, P.E., City Manager
ATTEST:

By: Date:

Jamie Lee Pettijohn, City Clerk
APPROVED AS TO FORM:

By: Date:

Michael Cosentino, City Attorney
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CITY OF SAN ANTONIO
. ACTING BY AND THROUGH ITS SAN ANTONIO WATER SYSTEM

By: ' Date:
Robert R. Puente, President/CEQ ‘
ATTEST:

By: Date:

Becky Gonzalez, Executive Administrative Assistant

APPROVED AS TO FORM:

By: Date:

Phil Steven Kosub, Senior Water Resources Counsel
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TEXAS STATE UNIVERSITY - SAN MARCOS

By: Date:

Denise M. Trauth, President

ATTEST:

By: ’ Date:

William Nance, Vice President for Finance and
Support Services, Texas State University-San Marcos
APPROVED AS TO FORM:

By: Date:

Diane Corley, Associate General Counsel, Texas
State University System
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_ I TEXAS PARKS AND WILDLIFE DEPARTMENT

By: Date:

Carter Smith, Executive Director
ATTEST:

By: Date:

Michelle Klaus, Executive Assistant
APPROVED AS TO FORM:

By: Date:

Ann Bright, General Counsel

15




UNITED STATES FISH AND WILDLIFE SERVICE

By: ’ Date:

Benjamin Tuggle, Ph.D., Regional Director — Region 2
ATTEST:

By: ’ Date:

Donna Shoemaker, Executive Assistant
APPROVED AS TO FORM:

By: Date:

Justin Tade, US Department of the Interior,

Office of the Solicitor, Attorney Advisor
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STATE AGENCY SIGNATURES

The state agencies below are neither permittees nor parties to this Agreement and, accordingly,
have no obligations under this Agreement or any of the Program Documents. Their signatures
are solely for the purposes of compliance with Subsection 1.26A(d)(3) of the EAA Act.

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

By: Date:

Zak Covar, Deputy Executive Director
ATTEST:

By: Date:

Kelly Keel, Executive Assistant to the
Deputy Executive Director
APPROVED AS TO FORM:

By: Date:

Les Trobman, General Counsel
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STATE AGENCY SIGNATURES

The state agencies below are neither permittees nor parties to this Agreement and, accordingly,
have no obligations under this Agreement or any of the Program Documents. Their signatures
are solely for the purposes of compliance with Subsection 1.26A(d)(3) of the EAA Act.

TEXAS DEPARTMENT OF AGRICULTURE

By: Date:

Todd Staples, Agriéultural Commissioner
ATTEST:

By: ‘ Date:

Drew DeBerry, Deputy Commissioner
APPROVED AS TO FORM:

By: - Date:

Dolores Alvarado Hibbs, General Counsel
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STATE AGENCY SIGNATURES

The state agencies below are neither permittees nor parties to this Agreement and, accordingly,
have no obligations under this Agreement or any of the Program Documents. Their signatures
are solely for the purposes of compliance with Subsection 1.26A(d)(3) of the EAA Act.

TEXAS WATER DEVELOPMENT BOARD

By: Date:

Melanie Callahan, Executive Administrator
ATTEST:

By: Date:

Joyce Bourenane, Executive Assistant for Legal Services

APPROVED AS TO FORM:

By: Date:

Kenneth L. Petersen, General Counsel
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FUNDING AND MANAGEMENT AGREEMENT
by and among

The Edwards Aquifer Authority, The City of New Braunfels,
' The City of San Marcos,
The City of San Antonio, acting by and through its
San Antonio Water System Board of Trustees, and
Texas State University — San Marcos

to fund and manage the Habitat Conéervation Plan
- for the Edwards Aquifer Recovery Implementation Program

Dated Effective sanuary 01,2012
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' FUNDING AND MANAGEMENT AGREEMENT
by and among

The Edwards Aqulfer Authority, The City of New Braunfels, _
The City of San Marcos,
The City of San Antonio, acting by and through its
San Antonio Water System Board of Trustees, and
Texas State University — San Marcos

to fund and manage the Habitat Conservation Plan
for the Edwards Aqulfer Recovery Implementation Program

This Funding and Management Agreement (Agreement) effective on the Effective Date

provided in Section 8.1, is an interlocal cooperation contract made pursuant to Texas
‘Government Code Chapter 791 by and among the Edwards Aquifer Authority (“EAA”) the Clty
of New Braunfels (“New Braunfels”), the City of San Marcos (“San Marcos™), the City of San
Antonio acting by and through its San Antonio Water System (“San‘Antonio”), and Texas State
University — San Marcos (“University”) (collectively, the “Parties,” and individually, “P‘arty”).‘

Recitals
" Recital A.  Parties.

‘The Parties to this Agreement are the five Permittees under the incidental take permit (Permit)
relating to certain threatened or endangered species covered by the Permit (Covered Species) '
‘which are associated with the Edwards Aquifer and protected nnder the federal Endangered
Species Act of 1973 (ESA). The Parties, in their capacities aé Pérmi_ttees, have prepared their
joint application (Application) for the Permit for submittal to the United States Fish and‘Wildlife. :
Service (Service). The Application is supported by  the Edwards Aquifer Recovery
-Implementation Program (EARIP) Habitat Conservation Plan (HCP) and the related agreement.
to implement the HCP by and among the Parties, as Permittees, the Texas Parks and Wiidlife

Department, and the Service, as Permit issuer (Implementing Agreement).
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“Recital B.  Purpose.

The purposes of this Agreement are to: (1) provide the terms of the rights and duties agreed to by

the Parties for managing and funding the Program for the implementation of the HCP as

provided in the Implementmg Agreement and (2) provrde the terms of the Program ] Adaptrve -

Management Process.

Recital C. Legislative Directives.

By the Act of May-28 2007 (S.ena‘te'Bill 3 or SB 3), the 80™ Legislatnre of the State of Texas :

directed the EAA to cooperatrvely develop a recovery 1mplementat10n program (RIP) for the

Covered Species through a facilitated, consensus-based process that involves participation by the .

Servrce other approprrate federal agenmes and 1nterested Edwards Aqurfer stakeholders

(Stakeholders) The EAA and other RIP partrclpants were further drrected to jointly prepare

under the oversight and with the assrstance of a Steering Committee of representatrves of certain

Stakeholders desrgnated by SB 3, a program document that may be in the form of a habitat

conservation plan as the basis forthe issuance of an incident_altake permit by the United States )

Secretary of the Interior, through the Service, under Section 10 of theESA.

Recital D. Cooperative Development. |

The EAA and other Stakeholders 1n comphance wrth the SB 3 drrectrves have worked B
cooperatlvely since 2007 to develop a RIP program document and have determmed that in the ) |
interest of protecting the Covered Speeles, the RIP program document requirement is met by.the_ '

development of the HCP to be submitted jointly by the Parties to the Service to support the .

Application.
Recital E.  Program Phases and Adaptive Management Process.

The Parties have approved the Program consisting of two phases for the 15-year Permit Term, as

it may be extended. ‘Phase I commences with the effective date of‘ the Permit and continues for-:
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seven years. Phase 11 commences on the seventh anniversary of the effective date of the Permit
. and continues for eight years and for any agreed extension. The Program provides for the AMP
| that requires the continuing cooperation of the Parties to monitor the results of the Conservation
‘Measures and to consider and take needed adaptive management actions by the Parties

- throughout Phase I and Phase II.
Recital F.  Independent Determinations by Each Party.
Each of the Parties has independently found and determined that:

(1)  the Party is authonzed under apphcable law to md1v1dually seek an incidental take

permit from the Service for the Covered Activities associated with the Edwards Aquifer;

~ (2)  the Party’s Tespective cooperative actions to jointly submit the Application fora
single permit will increase the efficiency and effectiveness of the Party and Wiﬂl most
effectively dlscharge the direction in SB 3 to the Parties and other Stakeholders to
‘ develop a RIP for the Covered Spec1es ’

(3)  itis in that Party’s interest to enter into each of the Program Documents;

(4)  the Party is both individually and, along with the other Parties, collectively
responsible to the Service for the successful implementation of the HCP plirsuant to the

terms of the Implementation Agreement; and

5) the performance of the spec1ﬁc duties. and respon51bilitie's of the Party, as
described in the HCP, this Agreement, and other Program Documents, is integrally
related to the achievement of the Biological Goals and Biological Objectives for the

- . Program.

- Therefore, for the mutual consideration expressed in this Agreement, the Parties agree as.
., follows: ‘
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Article One — Definitions and Other References
Section 1.1. - Terms Defined in this Agreement.
o ‘The following terms as used in this Agreement have the meaning 'provided in this Artiele. :

111 ;‘Adaptive Management Process” or “AMP” means an ite_rative process desigried ’
to develop information through monitoring and research, and the review and use of the
results to confirm the efficacy of or to adjust the Conservatlon Measures all as described

in Artlcle Seven and in Chapter 6 of the HCP

L1 2 “Additional Conservation Measure” means a measure to minimize or mitigate
1mpacts to one or more Covered Species that dlffers from the Conservatlon Measures and

that 1s proposed by the Service in Tesponse to:

(@ an Unforeseen Circumstance; or

(b)' a Changed Circumstances that is not“plarined for in Table 8-1 of the HCP,
or that is planned for in that table but for whrch the Service proposes a measure

different from those mcluded in that table.
1.1.3 “Agreement” means this Funding and Management Agreement.

1.14 “Armual Funding Obligation” means the level of funding required tebe provided . |
by the EAA for the Annual Program Budget as established according to Section 3.2 and
Subsection 5.2.1.

- 1.1.5. “Annual Program Budget” means the budget for Program Expenditures adopted -
by the Board of Directors of the EAA for each year of the Permit Term pursuant to the

process described in Sections 4.4 through 4.7, subject to the limitations in Section 3.2 and .
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Subsection 52.1.

" 1.1.6. “Annual Party' Work Plan and Cost Estimate™ means the work plan and cost
estimate prepared by a Party to describe the activities and schedules that are reasonable
and necessary for the Party-to perform in order to implement the Conservation Measures
and other Program-related activities for which the Party has responsibility to undertake in
the year following the year in which the plan and estimate are submltted to the

Implementing Committee as provided in Sections 4.4 and 4.6.

1.1.7. “Application” means the application submitted hy the Parties to the Service for

the Permit.

1.1.8. “Biological Goals means the long-term biological goals descrlbed for each

Covered Species in Sectlon 4.1 of the HCP.

1.1.9. “Biological Objectives” means the key' managemént objectives and flow-related
objectives described for each Covered Species in Section 4.1 of the HCP, as they may be
changed through the AMP pursuant to Subsection 7.13.7.

1.1.10. “Certificate of Inclusion” means a certificate issued by a Party to a non-federal
Person that has agreed to be bound by the terms of the HCP and the Permit pursuant to
Section 9.2 of the Implementing Agreement.

1.1.11."‘Changed Circumstances” means changes 1n circumstances affecting one or more
Covered Species or the Permit Area that reasonably could have been anticipated b:y the .
Parties and the Service during the negotiation and development of the HCP and this
Agreement and includes the circumstances that have been specifically planned for as
provided in Table 8-1 of the HCP.

1.1.12. “Comprehensive Phase I Work Plan” means the work plan for Phase I

Conservation Measures and other Program activities developed and approved by the
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Implementing Committee as provided in Section 42 '

1.1.13. “Conservation Measure” means a measure identified in Chapter 5 of the HCP as
such measure may be modified pursuant to the AMP, or a new measure developed and
approved by the Parties through the AMP' to minimize or mitigate to the maximum
extent practicable the impacts of the authorlzed taking - of the Covered Spec1es or

contribute to the recovery of the Covered Specres

1.1.14. “Covered Activities” means those activities described in Chapter 2 of the HCP for

* which incidental take authorization of Covered Species is authorized pursuant to the - ;

Permit.
' 1.1.15. “Covered Species”" means the species identiﬁed in Table 1-3 of the HCP, for
which the HCP prov1des protection in a manner sufﬁcrent to meet’ all of the criteria for

1ssu1ng the Perrmt

1.1.16. “Days” means calendar days unless otherw15e spec1f1ed If the date of any ) ”

: performance falls ona Saturday, Sunday, or observed state, federal or local hohday, the S

“date of performance is the next bus_lnes_s day followmg the calculated date of

performance.
,1.1'.17."‘Department"’ means the Texas Parks and Wildlife Department.

1.1.18. “EAA Act” rneans the Edwards Aqulfer Authorrty Act Act of May 30 1993 73rd ‘
.Leg RS, ch 626, 1993 Tex. Gen Laws 2350 as amended

1. 1 19. “EARIP” means the Edwards Aqurfer Recovery Implementatron Program whrch ‘
. was developed through the consensus-based process under Section 1.26A of the EAA
Act.

. 1.1.20. “Edwards Aquifer” means the Southern (or San Antonio) Segment of the Edwards -
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‘Aquifer as defined in Section 1.0'3(1) of the EAA Act within the boundaries of the EAA.

1.1.21. “Effective Date” means the date on which this Agreement takes effect as

provided in Section 8.1.

- 1.1.22. “ESA” means the federal Endangered Species Act of 1973, as amended (16
Us.C. §§ 1531-1544). | | |

' 1.1.23. “Excess Fund Balance” means any amount of funds at the end of an EAA budget
year that has accumulated in the HCP Program Account in excess of the Fund Balance :.

Cap.

1.1.24. “Fund Balance” means the accumulation of the excess of Program Aquifer
Management Fees and other funds deposited to the HCP Program Account over Program
‘ 'Expendltures ’ ’

1.1.25. “Fund Balance Cap” means the maximum Fund Balance that the_ EAA may plan:
to accumulate in the reserve fund of the HCP Program Account as provided in Subsection
554, |

1.1.26. “HCP” means the conservation plan required by Section 10(a)(2)(A) of the ESA
that has been prepared by the Parties and submitted to and approved by the Service as
part of the Application of the Parties for the Permit. |

1.1.27. “HCP Program Account” means the restricted account, composed of a reserve
fund and an operations fund, created by the EAA in accordance with Section 5.4 to
-accumulate and disburse Program Aquifer Management Fees consistent with the Annual

Program Budget for the implementation of the Program.

1.1.28. “Implementing Agreement” means the agreement entered into by the Parties to.

‘this Agreement and the Service to implement the Program.
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1.1.29. “Implementing Committee” means the committee created pursuant to Section 7.7.

~ 1.1.30. “Parties” means the EAA, New Braunfels, San Marcos, San Antonio, and the
~ University. Any one of the Parties individually is referred to as a “Party ” In the -

Implementing Agreement the Parties are defined as the “Permittees.”

© 1.1.31. “Permit” means the incidental take permit to be issued by the Service to the

Parties pursuant to Section 10(a) of the ESA.

1.1.32. “Permit Amendment” means an amendment of the Permrt that does not meet the

' Serv1ce s criteria for a clanﬁcatlon adm1nlstrat1ve change or minor amendment to the

Permit and is admlnlstered as descrlbed in Subsectlon 9. 2 2 of the HCP

1.1.33. “Permit Area” means the geographlc JuI’lSdlCtIOIlal area of the EAA as defined in
Section 1.04 of the EAA Act in all of Uvalde, Medma and Bexar Countles ‘and part of

'Atascosa Guadalupe Comal, Caldwell and Hays Count1es all in the State of Texas, as _

deprcted in Flgure 1-2 of the HCP, which includes the Comal Springs, Landa Lake, and
the portton of the Comal River and associated areas npanan thereto within the municipal

_boundarles of New Braunfels in Comal County, Texas, and the San Marcos Sprmgs

Sprmg Lake, and the portlon of San Marcos River and assocrated areas rlparlan thereto

w1th1n the mun1c1pal boundarles of San Marcos 1n Hays County Texas

1.1.34. “Permit Term” means the initial 15-year term of the Permu and any extension ‘

_ thereof as may be approved by the Parties and the Serv1ce in accordance with Sectlon 53 . |

~ of the Implementmg Agreement

1.1.35. “Person” means an individual or any entity or organization, such as a business or

a governmental unit, that has a legal identity apart from its members.

. 1.1.36. “Phase I.Conservation Measure” means-a Conservation Measure that will be -
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initiated in Phase One, as that measure may be modified or developed pursuant to the

AMP.

1.1.37. “Phase II Conservation Measure” means a Conservation Measure that will be

initiated in Phase II, as that measure may be modified or developed pursuant to the AMP.

1.1.38. “Presumptive Phase II Conservation Measure” means the Conservation Measure

of the San Antonio Water System described in Subsection 5.5.2 of the HCP.

1.1.39. “Program” means all activities related to implementation of the Permit and HCP,

as described in the Program Documents.

1.1.40. “Program Administration Costs” means costs of the EAA necessary to manage'

the Program as described in Table 7-1 of the HCP.

1.1.41. “Program Aquifer Managemerrt Fees” means équifer management fees collected
by the EAA under Section 1.29 of the EAA Act from the holders of Edwards Aquifer
groundwater withdrawal permits issued by the EAA ahd deposited in the HCP Program
Fund to: ﬁmd‘ the‘costs of the Program.

1.1.42. “Progr_am Documents” means the Perrnit, the Application, the HCP, the
Implementing Agreement, and this Agreement.

1.1.43.“‘Program Expenditures” means the costs authorized by Section 5.6 and included

in the Annual Program Budget.

1.1.44. “Program Funding” means funds provided by the EAA from the HCP Program
Account to reimburse the Parties for costs associated with the Program, consistent with
the Annual Program Budget and the program funding contracts provided for in
Subsection 6.1.8. | o
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1.1.45. “Program Funding Application” means an applicafioﬁ subrnitted to the EAA by a

Party for ﬁmdmg to implement a Conservatlon Measure or’ other Program—related’

act1v1ty, as prov1ded in Section 6.1.

1.1.46. “Program Manager” means the employee of the EAA ‘as described in Section 2.3

whose responsibility it is to administer the Program pursuant to the provisions of the

Program Documents.

1.1.47. “Science Committee” means the committee created pursuant to Section 7.9.

1.1.48. “Science Review Panel” or “SRP” means the panel created pursuant to Section’

7.10.

1.1.49. “Scientific Record” means a compilation of all the best scientific and commercial
data currently a'vbailable used to develop the Program, as supplemented by the results of
new research and data made available during the Permit Term in accordance with Section

7.13.

1.1.50. “Service” means the United States Fish ah_d wildlife Service.

1.1.51. “Stakeholder Committee” means the committee created pursuant to Section 7.8. ;

1.1.52. “Unforeseen Circumstances” means changes .in circumstances affecting one or

| more Covered Species or the Permit Area that could not reasonably have been anticipeted

by the Parties and the Service at the time of the negotlatlon and development of the HCP, |
the Implementlng Agreement, and this Agreement and that result in a substantlal and
- adverse change in the status of one or more of the Covered Species. The term Unforeseen

Circumstances as defined in this Agreement is intended to have the same meaning as.

“extraordinary circumstances” as used in the No Surprises policy described in Subsection

8.7.1 of the Implementing Agreement. .
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1.1.53. “Year” means calendar year (January 1 through December 3 1), unless the context

clearly indicates otherwise.

Section 1.2. Terms Defined in the Implementing Agreement.

Each capitalized and other special term not expressly defined in this Agreement has the meaning '

assigned in the Implementing Agreement, unless the context specifically indicates otherwise.

Section 1.3. References to Sections.

References to any article, section, or subsection refer to the corresponding subd1v151on of this

Agreement unless another document is specified.

Section 1.4. References to Other Program Documents.
This Agreement at times refers to provisions in one or more of the other Program Documents .
executed by the Parties and other persons in connection with, and related to, the HCP. Any such” j

reference refers to the applicable provision in the executed document, as it may have been -

amended

Article Two — Permit Application and Program Management

Section 2.1. Application for Permit.

On or before December 31, 2011, the Parties will Jomtly submlt to the Service the followmg

, Program Documents:

(1)  the Application;

2) the HCP;
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~(3)  the proposed Impiementing Agreement;'and
4) this Agreement, executed by the Parties.

Section 2.2. General Program Management by.EAA. :
The EAA has responsibility for the general management and'oversight of the Program, subject to
the duties and responsibilities held solely orjointly hy the other Parties, in accordanee with the
terms of the Program Documents.
~ Section 2.3. Program Manager.
The EAA will employ a Program‘Manager whose jobv responsibility will be to direct, under the
supervision of the General Manager of the EAA, the management of the Program consistent with
the Program Documents The Program Manager will be employed, and the Program Manager s
job performance will be rev1ewed as prov1ded in this Section.

23.1. Job Description.

The EAA will develop the _]Ob descrlptlon job title, respon51b111t1es accountablhty, and
salary that it determlnes 1s appropriate for the Program Manager provided that the EAA |

will confer with the Implementlng Committee in: (a) the development of the. job

description; (b) the. conduct of candidate interviews; (c) the review of candidate

| quahﬁcat1ons and (d) the selectlon of the preferred candldate The EAA will make ~

reasonable efforts to accommodate the views and comments of the. Implementmg._
_ Comm1ttee in maklng the final hmng decision and will also solicit and con51der thev
comments of the Implementing Committee when reviewing the performanoe -of the. .

Program Manager.
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I | '2.3.2. Program Manager Duties.
In addition to any duties and responsibilities the Program Manager will have as an

employee of the EAA, the Program Manager will have the following duties:

a. to serve as the primary point of contact between the Parties and the A
Service; |
b. to cooperate with, coordinate, and generally support the activities and

dec151on-mak1ng processes of the Implementmg Comm1ttee Stakeholder,

Committee, Science Committee, and the Science Review Panel;

c.  to use reasonable efforts to seek to secure unanimous action by the
Iinplementing Committee, and consensus action by the Stakeholder Committee
and the Science Committee, for matters brought before each of these committees

‘ ' pursuant to the Program Documents;
d. to cooperate with and coordinate with the Service;

e. . to monitor compliance by the Parties with the Permit and other Program

Documents

f. to prepare and provide all reports as may be directed by the Implementing ‘

Committee or the Program Documents;

g. to compile and maintain the Scientific Record as described in this

Agreement and as may be directed by the Implementing Cornmittee;
h. to tirnely prepare work plans and cost estimates for the activities to be. -
- performed by the Program Manager during Phase I and Phase II for inclusion in

' ’ the Comprehensive Phase I Work Plan and Comprehensive Phase II Work Plan,
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respectively, as described in Sections 4.2 and 4.3;

i to timely prepare for each year during the Permit Term a work plan and
cost estimate for activities to be performed by the Program Manager for inclusion

in the Annual Party Work Plan and Cost Estimate of the EAA;

je " to assist the Implementing Committee with developing and,. if required,’
amending the Comprehensive Phase I Work Plan and'Comprehensiye Phase II
Work Plan, each of Wthh plans will 1nclude the act1v1t1es to be performed by the

Program Manager

l(. to assist the EAA with timely preparingthe EAA’S Annual Party Work |
Plan and Cost Estimate, which will in'corporate descriptions and costs for the
~activities to be performed by the Program Manager, and will be submitted for |
approval in the same manner as the Party Annual Party Work Plan and Cost ’_
Estlmate submitted by the other Parties; . |

L to supervise all activities associated with the applied research facility
described in Snbsectio'n'6 3.4 of the HCP, and the continuing reliance on the best
available science and the contmuing involvement of the Stakeholders in making

certain AMP decrsions as prov1ded in Article Seven
. m.  to ensure that the EAA’s website. reflects all current science and research . |
reports and- reports and activities of the Implementing Commlttee Stakeholder

Committee, Sc1ence Comm1ttee and the Sc1ence Rev1ew Panel;

n. to perform other duties as may be assigned from time to time by the .

- Implementing Committee, in consultation with the EAA General Manager; and.

n. to perform any other duties and responsibilities as may be described in the

job description developed by the EAA General Manager with the participation of -
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- the Implementing Committee.
- 2.3.3. Acting Program Manager.‘

The EAA General Manager may from time to time designate a qualified member of the
EAA staff to serve as the Acting Program Manager for temporary periods which may
occur either pending the hiring of the initial or any successor Program Manager, or in the
event of the Program Manager’s unaVailability or incapacity. Any duties or acts assigned
to the Program Manager will be undertaken during the temporary period by the acting

‘ person thus appointed.

Article Three — Duties and Responsibilities of the Parties
Section 3.1.  Parties’ Collective Duties and Responsibilities.

The collective Program duties and respon51b111t1es of the Partles include: (a) 1mp1ement1ng the
Conservation Measures and the AMP; (b) collaborating on research and planning assoc1ated w1thv _ |
the 1mplementation of Conservatlon Measures and the AMP; and (c) part1c1pat1ng in any federal

program that may provide funding for the Pro gram.,
Section 3.2.  Each Party’s Individual Duties and Responsibilities.

Each Party has sole responsibility for: (a) undertaking and performing each of the speciﬁo
Cons‘ervati‘o,nv Measures assigned to that Party in Chapter 5 of the HCP; ‘(b) if the Party
determines to issue Certificates of Inclusion as provided in Section 9.2 of the Implementing
Agreement, taking action as may be appropriate for such issuance and monitoring and enforcing -
the terms of any Certificate of Inclusion issued; (c) undertaking and performing each additional
duty and responsibility that may be assigned to that Party as a result of decisions made under the
AMP; and (d) complying with the terms of this Agreement to implement the Program. Subject to
the limitations‘ to the 2% annual increaae from the 2013 Annual Funding Obligatiori‘ as provided

in Subsection 5.2.1, the EAA has responsibility for fully funding implementation of the Program,
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 as the Program may be adjusted pufSuant to the AMP.

Article Four'—'Prog ram Work Plan and Budget Approvals
Section 4.1. - Implementing Committee.

The Implementing Committee will, as soon as reasonably practicable after January 1, 2012,

convene its initial organizational meeting; adopt procedures, and take-o_ther actions as may be'_'

necessary to comply with the schedule in this Article. "

~ Section 4.2, Comprehensive Phase I Woi'k Plan.

Not later than March 1, 2012, the Implementing Committee will develop and.‘approve a

Comprehensive. Phase I Work Plan, which will include descn'ptiyons, schedules, and cost

~estimates for the Phase I Conservation Measures and‘alll Progfam activities to be 'conduct'edvorb
managed by the Parties and the Program Manager that are to be funded from the HCP Program
Account for the Phase I periodthroug.n December 31, 2019. The ComprehenSiV_e Phase I Work v "
‘Plan may be amended ffom time to time by the Implementing‘ Committee to accemmedate new

information and modifications i in Conservation Measures as may be approved and authorized in o

’ compllance with the AMP estabhshed by Artlcle Seven
Section 4.3, Compi'ehenSive Phase: II Work Plan_. )

Not later than March 1, 2019, the I_mplémenting Committee will develop and approve a

Comprehensive Phase II Work Plan,  which will include descriptiens, schedules, and cost..

estimates for ongoing Phase I _Conservatiqn. Measures,pforvth_e Phase,II Conservatien Measures_,

- and for all Program activiﬁes to be conducted or managed by the Parties and Program Manage_r .

that are to be funded from the HCP Program Account for the Phase II period from January 1,

2020 until expiration of  the Permit. The - Implementing Committee may amend the -

Comprehensive Phase II Work Plan from time to time to accommodate new information and

modifications in Conservation Measures as may be approved and authorized in compliance with -
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the AMP established by Article Seven.
Section 4.4. Initial Annual Party Work Plan and Cost Estimate Submittal.

Not later than April 15, 2012, each Party will submit to the Program Manager and Implementing
Committee for the Implementing Committee’s review and approval .its Annual Party Wofrk Plan
- and Cost Estimate for 2013. The EAA’s Annual Party Work Plan aﬁd Cost Estimate will include
all activities related to the Program to be conducted or managed by the Program Managerf during
2013. Each Annual Party Work Plan and Cost Estimate will include descriptions and schedules
of the tasks that are reasonable and necessary in order to pérform' each Party’s resioe(:tive

Conservation Measures and other Program-related activities.
Section 4.5. Annual Program Budget Approval.

The Program Manager and Implementing Committee will review and recommend changes, if
necessary, to each Annual Party Work Plan and Cost Estimate. Not later than June 30, 2012, the -
Implementing Committee will complete its review and approval of each Annual Party Work Plan
and Cost Estimate for the 2013 budget year and will consolidate them into a proposed Annual
Program Budget for 2013. Upon approval by the Implementing Committee, the proposed budget
will be forwarded to the EAA for review and action of the EAA Board of Directofs, and upon the
approval by the Board of Directors, the proposed budget, as it may have been adjusted, will be
the Annual Program Budget for 2013 and included in the EAA’s 2013 budget. |

~ Section 4.6. Subsequent Years.

For the 2014 Budget year and each subsequent budget ‘year duringv the Permit Terrh, each Party -
will prepare and submit its Annual Party Work Plan and Cost Estimate for inclusion into the.
Annual Program Budget, in accordance with the requirements in Sections 4.4 ahd_ 4.5 but
reflecting the activities and costs for the relevant budget year. The schedule for the submittal of
the Annual Party Work Plan and Cost. Estimate and the development and approval by the.
Implementing Committee and the EAA Board of Directors of the Annual Program‘ Budget will -
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be consistent with the schedule for the 2013 budget year, unless the Implementing Committee,

with the approval of the EAA, establishes a different schedule. .

Section 4.7.  Limitation.

‘The EAA will promptly notify the Program Manager and Imp‘lementing’Committee-if the EAA .

Board is unable to grant final approval during any year to a proposed Annual Program Budge,t or
| :any Program Funding Application submitted or proposed to be submitted by a Party as provided ‘
n Artide Six because funds avail‘ahle for the Program are or are likely to be insufficient. In that

event the Implementing Committee will collaborate in a timely manner - to amend the proposed

Annual Program Budget for that year to 1ncorporate less costly measures, actwities or schedules

‘that wrll still ensure compliance w1th the Program Documents, and each Party Will amend its
Program Funding Application consistent with the revised proposed Annual Program Budget. The
kImplementing Committee will not submit tothe‘ EAA for action by the EAA Board a proposed |
‘Annual Program Budget, or any amendment to such proposed budget that provrdes for”
expenditures greater than the funds that the EAA expects to have available for that year, |

mcludmg any available Fund Balance as provrded in Subsection 5. 5. 4

o * Article Five — Program Costs and Funding
Section S.1. | Program Implementation Costs.
Subject to the terms and limitations described in this Agreement, the cost of implementing the.
Program as described in Subsections 3.2 and 5.2.1 and Table 7- 1 of the ‘HCP including
maintalnrng appropriate reserves by the EAA, will be funded by Program Aquifer Management :

Fees, and by other contributions, grants and funds received by the EAA for 1mplementation of
the Program, all as described in this Article.
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Section 5.2. Annual Funding Obligation of the EAA.

5.2.1. Level of Funding.

The EAA will provide funding for the costs of implementing the Program during each

year of Phase I and Phase II (Annual Funding Obligation) in accordahce with each

Annual Program Budget approved by the Implementing Committee and the EAA Board.
As long as adequate to implement the Program, the Annual Funding Obligation for 2013
will be at the amount indicated for 2013 in Table 7-1 of the HCP. The Annual Funding

Obligation for 2014, and each Program year thereafter, may be increased or decreased

'~ from the Annual Funding Obligation for 2013 based on the Annual Program Budget

developed for the year in accordance with Article Four. The Annual Funding Obligation
for ény Program year will be limited to the 2013 Annual Funding Obligation, adjusted for
a 2% increase, compounded annually for the years that have elapsed Since 20f3. The
EAA will ensure that any funds collected or received for the Program that are in excess of
Program Expenditures during any year and result in a Fund Balance, as provrded in
Subsection 5.5.4, will be applied to Program Expendltures in subsequent years, suoject to’

the provisions of Subsection 5.5.4.

5.2.2. Assessment of Fees by EAA.

. The EAA will assess Program Aquifer Management Fees annually sufficient to meet the

Annual Fundmg Obligation in accordance with Subsectron 5.2.1. The EAA Board of
Directors may, at its sole discretion, assess Program Aquifer Management Fees in an
arhounr that will generate more funds than the amount required by Subsection 5.2.1,
su_bj'ect to the provisions of Subsection 5.54. If 'the EAA determines that the funds

collected through the Program Aquifer Management Fees are or will be insufficient to

- . fund the proposed Annual Program Budget and the associated Program Funding

Applications for any year, the EAA will promptly notify the Implementing Committee of

the expected amount of the insufficiency. The Implementing Committee will collaborate.

- in a timely manner to amend the proposed Annual Program Budget as set forth in Section -
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4.7, and each Party will amend its respective Application for Program Funding consistent

with the revised proposed Annual Program budget.

5.2.3. Initial Fee Assessment.

The Parties acknowledge that the EAA is expected to impose and begin collecting

- Program Aquifer -Management Fees prior to the submittal by the Implementing

‘Committee to the EAA of the proposed Annual Program Budgét-.for 2013 for EAA Board o

approval in order to ensure that sufficient funding will be available on January 1, 2013, to
Plan.

- Section 5.3. Funding Contributions by Other Persons and Entities.

The Partles acknowledge that other persons and entities, 1nclud1ng but not limited to the _ '
Guadalupe Blanco River Authonty, have committed to make, begrnnmg in 2012, annual :

contrlbutlons of funds to the EAA to be used solely for the Program The Partres w111 pursue

applications for grants and funds for the Program from state and federal agencies and other

potentlal funding sources.

Section 5.4. The HCP Program Account.

Not later than October 1, 2012, the EAA will take action to create the HCP Program Account. 5
The EAA will deposit funds in either the reserve fund or operations fund of the HCP Programj |

Account as appropriate, and wrll drsburse funds from the operatlons fund of the HCP Program

_ Account for costs and expenses approved by the EAA in the Annual Program Budget in
accordance with this Article. The HCP Program Account will allow for the accumulatron of a

Fund Balance in the reserve fund of the HCP Program Account subject to the Fund Balance Cap '

as provided in Subsection 5.5.4.
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Section‘ 5.5.  Sources of Funds in the HCP Program Account.

Amounts deposited in the HCP Program Account will include the -funds described in this

Section.
5.5.1. EAA Fees.

~ All funds collected by the EAA through the 1mposmon of Program Aqulfer Management '
" Fees wrll be deposrted in the HCP Program Account

‘5.5.2. Contributions and Grants.

All funds from contributions, grants, and other sources of funds the EAA may receive to
support the Program during the Permrt Term wrll be deposued in the HCP Program

Account.
‘ 5.5.3. Earnings on Investments.

All earnrngs on the investment of funds deposited to the HCP Program Account will be
deposited in the HCP Program Account.

~ 5.5.4. Fund Balance.

In recognition that Program Expenditures vmay be higher in years in which Edwards
Aquifer levels are low_or are anticipated to vbe low, the HCP Program Account will allow
~ forthe ‘accumulation by the EAA of a Fund Balance. The accumulated F‘_und' Balance will
be capped at $46 million (Fund Balance Cap), unless amended by the Implementing
Committee. Any Excess Fund Balance may be used to reduce the Annual Funding
Obligation of the EAA as otherwise required under Section 5.2. The EAA Will reduce the
Program Aquifer Management Fees assessed for the next following year to.fund the

‘ o Annual Program Budget to reflect the use of the Excess Fund Balance in that year.
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Section 5.6. © Uses of Funds in the HCP Program Account.

Except as provided in Subsection 5.6.1 with regard to certain costs incurred by the EAA in 2012,
funds deposited in the HCP Program Account may be used only for Progfam Expénditurés as
described in this Section that have been approved in the Annual Program Budget. '

5.6.1." Use of Funds in 2012.

Funds may be ﬁsed for Program Administration Costs incurred by'fhe EAA from the
Effective Date through December 31, 2012, up to the total amount of $375,000.

5.6.2. Costs of Conservation Measures.

Funds may be used for the costs of implementation of the Conservation Measures.

5.6.3. AMP Costs.

Funds may be used for the costs of the AMP described in Artlcle Seven 1nclud1ng_. |
activities descrlbed n Chapter 6 of the HCP.

5.6.4. Federal Program Participation Costs.

Funds may be used for the costs of qualification for participatioh in any fedefal progfam

~ that may provide funding for the Program.
5.6.5. Limitations on Use of Funds - Employees and Administrative Costs.
With the exception of Program Administration Costs of the EAA, funds may not be used .

for: (a) costs of any Party’s employees; or (b). any Party’s adfniﬁistrative costs, such as

costs of overhead, management, administration, research, planning, engineering, or legal - - -
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' ’servi'ces,b or any other ancillary costs that are not directly required for the Program.
5.6.6. Limitations on Use of Funds — MS4 Permit Costs.

‘Funds may not be used for the cost of measures required to be undertaken by any Party in
~order to obtain a Small Municipal Separate Storm Sewer System (MS4) permit under-the
Texas Pollution Discharge Elimination System Program as required by the Texas
Commission on Environmental Quality (TCEQ) or the laws of the State of Texas.
However, funds may be used for the cost of measures and activities included in a MS4
- progrargl to the extent that they implement Conservation Measures which exceed

minimum requirements for obtaining the MS4 permit.

Article Six — Applications for Program Funding
Section 6.1. Applications from a Party for Program Funding.
A Program Funding Application from a Party to the EAA to implement a Conservation Measu‘ré‘
or other Program activity which it is the duty of the Party to implement may be made and will be
~ considered for approval by the EAA only as provided in this Article.

| 6.1.1. Requiréd Contents.

| The Program Funding Application will be filed in writing in afﬁdavit form and include

the following information:
a. ~ the name and contact information of the dppli_cant and its principal offices; -
b. a resolution of the applicant representing that the ﬁling of thevapplic‘ationf

has been duly authorized by the governing body or other appropriate official of
the applicant; ' ' ’
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~¢. - adescription of the purposes for which Program Fdnding is sought;v , - ‘

d. - a statement that the Implementing Agreement, HCP, the Permit or other
appropriate regulatory document authorizes the proposed Conservation Measure

or other Program activity to be performed;

e. citations to all appropriate Program Documents demonstrating that the
" proposed Conservation Measure or other Program actiyi'ty‘is authorized to be

- performed;

£ the approved Annual Party Work Plan and Cost Est1mate for the perlod for
Wthh Program Fundrng is' sought, including the project schedule, budget, and

contractors or subcontractors who will be performrng the work;

g a descrlptlon of the procurement process utilized by the appllcant to secure

bids or proposals and a demonstratlon that the bid or proposal selected is lawful

and reasonable.

h. | ‘th:e arrrourlt of Prograrrl F unding requested; and

P | '_"the proposed sehedﬁle of payments, _
6.1.2. Apphcatioh beadlrne. }
Except under extenuatmg c1rcumstances as approved by the Irrrpiementrng Commrttee a. |
Program Fundrng Apphcatron will be filed with the EAA not later than October 1 of the

year precedlng_ the year for which Program Funding is sought.

- 6.1.3. Application Approval Criteria.

No later than 30 days after the EAA Board of Directors approves the Annual Program -
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- Budget for the next year, the EAA will approve a party’s Program Funding Application if .

the applicant demonstrates the following considerations:

a. - the applicant is a Permittee under the Implementing Agrecrhent;
b. the applicant is authorized to file the application;
c. each proposed Conservation Measure or other Program-related activity is

authorized for Program Funding pursuant to Article Five and Chapters 5 and 6 of -
the HCP; | | | | |

d.  each proposed Conservation Measure or 6ther Program—related activity 18
identified by the Implementing Agreement, this Agreement, the HCP, or other

Program Document, to be performed by the applicant, or, the applidant, as

authorized by the Implementing Committee, is acting to cure _the failure of

another Party to perform one or more Conservation Measures or other Program-

related activities;

e.  the approved Comprehensive Phase I Work Plan or Phase II Work Plan

and Annual Program Budget include each proposed Conservation Measure or - '

other Program-related activity for the period for which Program Funding is

- sought;

f. ‘the approved applicable Comprehensive Phase I Work Plan or P‘hasev II
- Work Plan and Annual Program Budget state the estimated total costs of each

proposed Conservation Measure or other Program-related activity and the amount

anticipated to be expended for the period for which Program Funding is sought;

g. The applicant’s Annual Party Work Plan and Cost Estimate suitably

describes each proposed Conservation Measure or other Program-related activity

- to be performed, the project schedule, and the' proposed project cost; and
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h. = The recommended prOJect cost based on the procurement process. used by -

the apphcant is reasonable. -
614, Withholding Action on Application.

The EAA rrlay withhold action' on a Program Funding ApoliCation if the funds in the

HCP Program Account are insufficient to provide Proéram Funding in the rec‘juested.fb
amount or if the EAA'identiﬁes a consideration in Subsection 6.1.3 that is-deficient and
allows reasonable time for the filing of additionul information before the application is
recon51dered for final action. If the reason for withholding actlon is the 1nsufﬁ01ency of
money in the HCP Program Account the EAA will advise all apphcants and withhold “
action on all applications until sufﬁc1ent money is available. The EAA will promptly
notify the Program Mahager und the‘Irnpl’ementing Committee and Parties vtfi‘ll'take‘
action in accordance with Sectlon 4.7 and Subsectlon 5 2. 2 and submlt rev1sed _ '

apphcatrons for EAA review and approval

| 6.1.5. Notice of.Decision’on. .A"pﬁpl-iCat'i.on.'

The EAA Wili notify the apphcant rn Writing of 1ts deci_Sioh on theapplicatiorl., o
6.1.6. EAA Del:eg'étio‘n.or‘ Action on Ahplicationét |

The.EAA Board of Directorsnray delegate to the EAA GeneralManager or his designee
its authority to take action on an application under this Section. |

6.1.7. Amendments to Application.

A Program Funding Application may be amended in writing with a request to the EAA to
take action on the application as amended. The EAA will take action on the amended

- application in the same manner as provided for the original application.
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6.1.8. Program Funding Contracts.

Funds may be disbursed by the EAA from the HCP Program Account only in the form of
a Program Funding contract for the work to be performed by the applicant.k If the EAA
approves a Program Funding Application, it will make reasonable efforts to enter into a
contract not later than 30 days after it takes final action on the application and make
available to the applicant the amount of the approvedb Program Funding according to the

terms and conditions in the contract.
Section 6.2. Program Payments.
6.2.1. Submission of Invoices.

Each Party will submit invoices to the Program Manager monthly for Program FUndin‘g.
for work to be performed or overseen by that Party in accordanceb with the Annual
Program Budget and that Party’s applicable Program Funding contract and associated,

approved Prdgram Funding Application. Each invoice will be accompanied by |
appropriate documentation reflecting all costs to be incurred or paid by the Party and |
such other’documentat‘ion as may be required by the EAA as a.condition of the Program
Funding. The EAA will not make any payment to any Party for any work that is n_of _
included in the Annual Program Budget, as ‘it may be amended from time to time, and a

Party’s applicable Program Funding contract and associated, approved Program Funding |

Applicétion. The Pfogram Manager will coordinate with the EAA and each Partyv‘ N

submitting an invoice to ensure that each invoice, if approved, is paid to the Party.

submitting the invoice within 30 days of invoice submission.
6.2.2. Documenting Expenditures.

Each Party will submit to the Program Manager receipts or other appropriate

documentation reflecting actual expenditures in accordance with the Party’s applicable
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Program Funding contract..

6.2.3. Actual Costs at Variance with Budget.

" In the event actual eXpenditures for an action item are less than the line-item amount for’
‘that action in the Annual Program Budget, the funds committed to that action item may
~ be used for other authorlzed purposes approved in accordance with the Annual Program
'Budget. In the event actual expendltures for an action item in the Annual Program Budget' "
exceed the line-item amount in the Annual Program Budget, the Party responsible for that
action item will provide written notice to the Program Manage‘r of the cost overrun with
' substantlatlon for the ‘additional expenses The Program Manager will review the notice
and prov1de a recommendation to the Implementing Commlttee after which the
Implementmg Committee members will consider recommendlng to EAA a line-item
amendment to the Annual Program Budget. The Implementing Committee may‘:
| recommend an amendment to the Annual Program Budget only if adequate funds are_

available in the Program 'Account and only with the approval of the Implementlng ,

Commrttee and the EAA.
Section 6.3. Reduction or Termination of Funding 'O_b'ligation:s. .

The Annual Fundmg Obhgatlon of the EAA under this Agreement w111 be in effect only dunng -

the Permit Term and is subJ ect to reductlon or termlnatlon as provrded in Subsectlon 6 4.1.
~ Section 6.4. Alternative Funding. ‘

- The Program Manager and the Implementing Committee ‘will pursue ccoperative and grant
funding to the extent avallable from all state, federal -and other private sources for e11g1ble-r
activities 1ncluded in the Program The Parties acknowledge that action by the Texas Leglslature :
.or other efforts subsequent to the Effective Date may result in adoptlon of a regional sales tax or- -

other alternative source to fund the Program.
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- 6.4.1. Reductinn or Termination of Funding Obligations.

In the event that’a regional sales tax or other alternative funding source to fund -Program
costs is created or secured, the Annual Funding Obligation of the EAA will be reduced or
terminated  on the date, and to the extent, that the proceeds from the tax or other
alternative funding source is determined to be remitted to the EAA in amounts sufficient
to reduce or displace the Annual Funding Obligation of the EAA, or the need for the
EAA to assess Program Aquifer Management Fees to fund all or a part of the Prograrn |
- Expenditures. Thereafter, funding responsibilities for the Program described in this
Agreernent to the extent of funds available from any such alternative new funding
source, will be the responsrblhty of the administrator of the tax as prov1ded by the
leglslatlon establishing such a tax, or the terms of any agreement estabhshmg the

alternative funding source.
6.4.2. Use of Alternative Funding. |

To the maximum extent possible, funds collected from a sales tax or other alternatlve »
fundmg source will be used to provide fundlng for Program Expendltures 1nclud1ng
without limitation, the 1mp1ementat10n of Phase I Conservatlon Measures and any Phase ,

1 Conservation Measures.
1 6.4.3. Use of Additional Funds.
To the extent that additional funds, greater than the amount required to comply with
ongoing Program obligations, are available i_n the HCP Program Account upon reduction
or termination of the Annual Funding Obligation of the EAA, the funds will be used only
for approved purposes in accordance with the Program Documents.
Section 6.5. Refund Upon Termination of this Agreement.

‘ Upon termination of this Agreement, any available Fund Balance held by the EAA will be:
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~ refunded pro rata to the permit holders and other fundirig parties from Whom’Program Aquifer - .

‘Management Fees or funding contributions were collected during the immediate prior year, '
- unless the Implementing Committee and EAA Board of Directors take action to transfer all or a

‘portion of the Fund Balance to a successor program.

‘Article Seven — Adaptive Manavg‘ ement Process
Section 7.1. Purpose.

The Parties will follow the AMP, as described in this Arﬁcle during the Permit Term to ensure
the full 1mplementat10n of species protection provided by the Program This Article provides the
procedural steps and responsibilities of the Parties for making AMP dec1s1ons the respective
roles of the Implementlng Comm1ttee the Stakeholder Commmee the Science Committee, and
the Smence Review Panel in relation to AMP dec151ons and the actlons that will be taken as a}.

result of such dec:lsmns

“Section 7.2.  EAA Responsibilities.
7 .2.1‘.‘ ‘Managemént Responsibilities.

| Management of the implementation of the AMP in accordance' with ,the terms and
conditions ef the Program Documents is the overall responsib_ility of 'the EAA, except te
the extent of the duties and resbonsibilities held solely or jointly by one or more Parties, .

or of the roles of the Department or the Service, as speeiﬁcally provided in thei Program

Documents. The EAA will also:
‘a.  provide necessary staff support to the Implementmg Comm1ttee the
_Stakeholder Committee, the Science Comm1ttee the Science Review Panel, and

to the Program Manager; -

b. cooperate ‘and coordinate its management and implementation activities -
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- for the Program with the Service, the Implementing Committee, the Stakeholder

Committee, and the Science Committee;
CC coordinate with and facilitate meetings of the Science Review Panel; and

d. to the extent required under the Program Documents, consult with and
obtain recommendations or approval for its management and 1mplementat10n

activities from the Implementing Committee or the Service.
7.2.2. Procurement.

Any procurement related to the Program, unless relating to the duties and responsibilities
of another Party, will be made in comphance with the EAA budgetrng, procurement and

disbursement p011c1es and procedures.
Section 7.3. Adaptive Management in Program Phases.

The Parties will engage in the AMP during the Permit Term, as merev fully described in this
Agreement and the Program Documents. The AMP related to Phase I Conservation Measures
will begin on the Effective Date and continue as long as any of those Conservation Measures are
ongoing. The AMP related to Phase II Conservation Measures will begin no later than January
31, 2019, and contrnue for the duration of the Permit Term. The AMP described in this Article
prov1des procedures for three levels of adaptrve management dec151ons by the Pames (1) routine
(2) nonroutine and»(3) strategic. Each Phase I Conservation Measure will be undertaken as soon
as reasonably practicable after the effective date of the Permit, and, subject to any modification
made by the Parties through the AMP, will continue during Phase I and Phase II unless the
Conservation Measure -is discontinued as a result of an AMP decision. Each Phase II
Conservation Measure that is implemented in addition to any continuing Phase I Conservatron
- Measures kw111 be undertaken as soon as reasonably practicable after the commencement of Phase -
- IL
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Section 7.4. Biological Goals, Biological Objectives, émd Adapfive Management.

The Parties recognize and affirm that the BiOlogicaI Goaﬂs and Biological Objectivés are.cent‘ral‘
to the consensus developed by Stakeholders during the EARIP and that those goals and
~objectives will not be changed except to the extent that the best available scientific ‘a'nd"
commercial information developed after the Effective Date demonstfates that such changes are
appropriate in accordance with th‘e Scientific Record as provided in Subsection 7.13.7. The
Parties also recognize that effective adaptive managément is “critical ;to‘ the success of the

Program.

Section 7.5. Monitoring.

As more fully described in Section 6.2 of the HCP, the Parties, with input from the Science =

. Committee, Stakeholder Committee, and the Department‘ will dévélop and implement a

monitoring program approved by the Service to meet the goals of the AMP. The monltonng'
 program will provide information for the Service and the Parties to: (a) evaluate compliance w1th
the Perrmt and the HCP (b) determine if the Biological Goals and B1010g1ca1 Objectives arek »
being met; and (c) prov1de scientific data and feedback 1nformat10n for the AMP '

7.5.‘1.i Compliance Monitoring.

The Partles will 1nclude compliance monitoring in the momtormg program to Verlfy thatb' |

the Partles are carrymg out the terms of the Pro gram Documents
k 7.5,2., ~ Effects and Effectiveness Monitoring.

The Parties will include effects and effectiveness monitorihg in the monitoring program
to keval‘uate the success of the Program in meeting th_e Biologioal Goalis and Biological
Objectives. The: Parties will design and implement targeted studies to- éyaluate, at a -
. minimum,_each of the issues lisfed in Section 6.3 of the HCP.’Utilizing the staff resources

- of the Parties to the extent appropriate. and availlable_, the Sc_ience Committee, _the Sci_ence .
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Review Panel, and other appropriate ‘persons,k the Program Manager will regularly
evaluate the data developed through the monitoring program, the results of the studies in
the applied research facility as described in Subsection 6. 3.4 of the HCP, other studies

and modehng results and other information as appropriate.

- 7.5.3. Monitoring'Reports.

~ As part of the annual report to be submitted to the Service pursuant to Subsection 7.1.3 of

~ the Implementmg Agreement and Sections 6.2 and 9.3 of the HCP, the Partles will

prepare and submit a monitoring report.

a In addition to any other information deemed appropriate by the Program v
‘Manager or requested by the Service, the monitoring report will include the

information required by Subsection 9.3.1 of the HCP.

b. The Program Manager will prepare and submit a draft of the rhonitorihg | ;
report to the Implementing Committee, the Stakeholder Committee and the
Scierlce Committee at least 60 days prior to the submittal to the Service of the |
annual report. The first monitoring report, for the year 2013, will be submitted for
iiiclilsion in the annual report in 2014. The monitoring report will also‘ be made |
avallable to the Stakeholder Committee contemporaneously with its submissmn to

the Servrce
- 7.5.4. Technical Assistance.

- The Program Manager may engage technical assistance and consult with individual,
Parties, the Service, and the Department as necessary to ensure effective monitoring on a
timely ba51s Costs incurred under this Subsection are subject to approval pursuant to the
provisions in this Agreement governing the Comprehensrve pPhase-I Work Plan, the -
Compreherisive Phase . II Work Plan, Annu_al Party Work Plans and Cost'Estimates; and

‘Annual Program Budgets.

- page 33 of 80



- Section 7.6. AMP Decisions.

The Parties will consider and make three types of AMP Decisions during the Permit Term as

provided in this Section.
7.6.1. Routine AMP Decisions.

Routine AMP Decisions are dec1srons involving ongoing, ‘day-to- day matters related to
the management and admmlstratlon of Phase I Conservatlon Measures and Phase i
'Conservatlon Measures 1mp1emented through the Strategic AMP Decision Process.
Routine AMP Decisions also include any modlﬁcatlons to a Phase I Conservatlon.
" Measure and to a Phase II Conservatlon Measure 1mplemented through the Strateglc

AMP Decision Process that do not requrre a Permit Amendment

7.6.2. Nonroutine AMP Decisions.

Nonroutine AMP Decisions are those decisions relating to Conservation Measures which -
are not Routine AMP Decisions or Strategic AMP Decisions. Nonrdutine AMP Deeisions ‘

| vinclude but are not limited to, decisions to: (a) make modifications to any Phase I
Conservation Measure or to any Phase II Conservation Measure 1mplemented through the
Strategic AMP Decrsron Process that require a Permit Amendment (b) dlscontlnue any
Phase I Conservation Measure regardless of whether the decision requires a Permit -

‘ Amendment' (e) discontinue any Phase II Conservation Measure r‘egardlesskof whether ’
the decision requires a Permit Amendment; (d) make any substantial alteration of the
Biological Goals or Blologlcal Objectives; and (e) 1mp1ement or dechne to 1mp1ement an

Additional Conservatlon Measure proposed by the Service.
7.6.3. Strategic AMP Decisions.

Strategic AMP Decisions are those decisionsthat relate to the se_lection of Phase II
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- Conservation Measures to be undertaken by the Parties during Phase I1.

Section 7.7.

Implementi'n'g Committee.

The Parties will establish and designate members of an Implementing Committee to supervise

implementation of the HCP in accordance with the provisions of this 'Agreement The

Implementmg Committee will be comprised, operate, and have the duties, rights, and obllgatlons '

7.7.1.

- as provided in this Artlcle and other prov151ons of this Agreement.

Membership on the Implementing Comnmittee.
a Voting Members of the Implementing Committee.

The Implementing Committee will have five voting members, each appointed by .
and representing a Party. Each Party will take such actions as i't finds appropriate
to duly appoint the member, to authorize the appointed member to represent the
interests of the appointing Party in deliberations, and to authorize the appointed
member to cast votes for Implementing Committee actions by wh1ch the Party
agrees to be bound Within 60 days of the effective date of the Permlt and from
time to time thereafter as necessary, each Party will adv1se the Program Manager
in writing of the name and contact information of the person it has appomted to

represent that Party on the Implementing Comm1ttee

b. Nonvoting Members of the Implementing Committee.

 The - Implementing Committee will also include as nonvoting‘_ members a

representative appointed by each person or group of persons, other than a Party,
who contributes to the HCP Program Account, under a written agreement with the

EAA, an amount not less than $400,000 for each year of the Permit Term, as such

- amount may be adjusted under the terms of the written agreement. Within 60 days.

of the effective date of an agreement with the EAA, and from time to time
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thereafter as necessary, each’person’ or gronp ‘ot‘ persons entitled to nonvoting e
representation on the Implementing Committee will advise the Program Manager - .
in writing-o'f ‘the name and contact information -of the person appointed to |
represent that person or group as a nonvotlng member of the Implementmg ”

Commiittee:
CC Alternate Members.
Each voting and nonvoting member of the Implementmg Comm1ttee may appoint,
-by adv1s1ng the Program Manager in wr1t1ng, one or more alternates to act as its
tepresentative in the absence of its regular réprésentative.
7.7.2. Organizational Meeting of the Implementing Committee.

The members of the "Imp"lementing Committee will, as soon as reasonably '

practlcable after January 1, 2012 convene therr 1n1t1a1 organlzatlonal meeting,

‘ ‘elect a Committee chair and other ofﬁcers as they may determme are necessary
for Commlttee busmess and adopt procedures' to govern 1ts actrv1t1es The :
' Comrnrttee may take other actions as may be necessary to comply w1th the ;

schedule of Program actrvrtres in this Agreement
7.7.3. Duties of Implementing Committee.

The Implementlng Comm1ttee will have the dutres and obhgatlons provrded m this -

Subsectlon as follows
a. consult with and adv1se the Program Manager on Routrne AMP Decmons .
proposed by the Program Manager, the Implementing Committee, or the

Stakeholder Committee; -

b. . consult vwith_ and advise the Program‘-Manager on research and the -
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- development of models as necessary to support and inform AMP decision-

making;

c. ensure that the governing bodies of the Parties are kept informed of and, as
appropriate, engaged in, through consultation with their respective representatives
on the Committee or otherwise, Nonroutine AMP Decisiohs proposed by oi to the -

Program Manager;

d. ensure that the governing bodies of the Parties are kept informed of and
engaged in, through consultation with their respective representatives on the
Commiittee or otherwise, Strategic AMP Decisions proposed by or to the Program -

Manager; and

e. make recommendations or decisions as required by the Program

Documents.
7.7.4. Meetings of the Implementing Committee.

The Implementing Corhmittee Will meet once each calendar quarter and at any other time
upon the request of the Program Manager or any two Parties) Meetings will be conducted
at the official offices of the EAA or at any other location egreed upon by the '
~ Implementing Committee. The Program Manager will provide reasonable advance notice
of the meetings to the Parties and Stakeholder Committee, and will post 'noticevof any
meeting on the EAA website. Meetings will be gen‘erally open to the public, but, with '
good cause, may be closed to the public at the request of the Program Mahager or any .
two Parties. Meetings of the Implementing Committee are not subject to the Texas Open.

Meetings Act, Chapter 551 of the Texas Government C‘ode, but the Committee and -
Program Manager Will make reasonable efforts to provide notice of its meetings and.
conduct the_m open to the public as though they were subject to the Texas Open Meetings
. Act.
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735, Implementing Committee Votiﬁg.

- the Implementing Committee will be made only by unanimous vote of the five voting o

members of the Committee, and any vote less than unanimous will result in disapproval

of the proposed 'decisiorlr" Nonvoting members of the Irnplementing Committee will not

" be considered as members of the Commrttee for determmmg quorum or for decrs1ons'

involving consensus or voting.

‘Secti('m 7.8. Stakeholder Comm_ittee.

The Parties, through the Implementing Committee, will establish, and. invite Stakehol‘ders‘to

' desighate members Of ‘an Adaptive Management" Stakeholder' " Committee - (Stakeholder

Committee). The Stakeholder Comm1ttee will be compnsed and operate as provrded in this

Section.

7.8.1. Membership on the Stakeholder Committee.

" The Stakeholder Committee .Will be eomprised of one representative from each_ of the ) !

: Parties and, to the exterlt possrble, onerepreserrtative from eaclr :of the_ vfolloWing‘:‘
i a. o :Tegas Commrssron on kEnvirohrﬁer‘ltal Quality; k
b. o Texas P.ar'ksaad_ Wildl_if_e Department;
c‘. | ;Texas Deoartment of Agﬁeulmret,'
| o d _. - Tex_as YV_‘V‘ater. Development Board;

e. - Guadalupe-Blanco River Authority; N
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~f. San Antonio River Authority;

g. - South Central Texas Water Advisory Commiﬂee;
- h. - Bexar County;,

o 1. CPS Energy;

j. Bexar Metropolitan Water District or its successor, if that successor entity

is not already represented on the Stakeholder Committee;

k. A holder of an initial regular permit issuedto a retail public utility located _

west of Bexar County, to be appointed by the EAA;"

L A holder of an initial regular permit 1ssued by the EAA for 1ndustr1a1"
purposes to be appointed by the EAA;

m. A holder of an industrial surface water right in the Guadalupe River Basin,

to be appointed by the Texas Commission on Environmental Quality;

n. A holder of a municipal surface water right in the Guadalupe River Basin,

to be appointed by the Texas Commission on Environmental Quality;

0. A retail public utility in whose service area the Comal Springs or:San

Marcos Springs is located;

p. A holder of an initial regular permit 1ssued by the EAA for irri gatlon to be

appointed by the commissioner of agriculture;

q. . An agricultural producer from the Edwards Aquifer. region, to be

. appointed by the commissioner of agriculture;

" page 39 of 80



. ~Environmental interests from the Texas Living Waters project, to be
appointed by the governing body of that project, or if that project is discontinued,
jointly by the National Wildlife Federation and the Lone Star Chapter of the

Sierra Club;

s. Recreatronal interests in the Guadalupe R1ver Basm 0 be appomted by

the Texas Parks and Wildlife Commlssmn

t. A holder of an EAA initial regular pemf issued to a small municipality

'(populatlon under 50 OOO) located east of San Antomo to be appomted by the
Stakeholder Comm1ttee '

u Edwards Aqu1fer reglon mun1c1pa1 ratepayers/general pubhc to be .

appomted by the Stakeholder Comm1ttee

v. Guadalupe R1ver Bas1n munlc1pal ratepayers/general pub11c to be

appomted by the Stakeholder Commrttee

w. A conservatlon orgamzatlon to be des1gnated by the Stakeholder

Commrttee and

X.  Nueces River Authority.

7.8.2. Representatives Serving on the Stakeholder Committee.

~ The Parties recogmze that, w1th the exceptlon of the Part1es part1c1pat10n on the
Stakeholder Committee is voluntary and cannot be compelled by the Service or the
Parties. Any entity or class listed above that does not have a designated representative to-

. the Stakeholder Committee will not be considered as a member of the Committee for

‘purposes of determining quorum, consensus, affirmative votes or unanimous votes:
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a. Timely Acceptance.

Within 60 days of the effective date of the Permit, and from time to time
thereafter as necessary, each designating éntity described in Subsection 7.8.1
entitled to designate an entity representative or one or mdre class‘represeriltati\'/es
to serve és members of the Stakeholder Committee  will advise the Program
Manager in Writing of the name and contact information of each- designated

representative.
b. Later Acceptance.

A designating entity listed in Subsection 7.8.1 may, at any time after the 60-day
period, elect to designate' a qualified representatiVe to serve as a member of the .‘
Stakeholder Committee by giving written notice to the Program Mariager of its
intent to designate a representative and by providing the name and contact

information of the representative.
c. Authorization to Vote.

Each désignated entity representative or class répresentative‘ will become a
member of the Stakeholder Committee on the date that the Program Manager
receives the written notification from the designating entity of the designation and
the designee’s acceptance of the designation as a member. Each member will be
authorized to vote on behalf of the entity or class the member represents. If an
~ entity or class listed in Subsection 7.8.1 was represented on the EARIP Steering
Committee created under Section 1.26A of the EAA Act, the representative of
that enﬁty or class will be presumed to continue as the voting representative of
that entity or class on the Stakeholder Committee in the absence of a contrary

designation or a written resignation.
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d.  Alternates.

Each designating entity may appoint one or more alternates to ‘act as its
 representative Stakeholder Committee member in the absence of its regular "

' de51gnee
7.8.3. Role of the Stakeholder Comnmittee.

The Stakeholder Committee will have the role in the AMP ‘and the Program as described
as follows in this Subsection and as may be specifically provided in other sections of this

Agreement:

a. atthe request of the Program Manager or an individual Party, consult with,
advise, and make recommendations to theProgram Mahager, the individual Party,
or the Implementing Committee on Routine AMP Decisions; -
b. consult w1th adv1se and make recommendatlons to the Implementlng “ "

Committee on proposed Nonroutme AMP De01s1ons

c. consult w1th adv1se and make recommendatlons to the Implementmg

Commlttee on proposed Strategic AMP Decisions;

d. consult with, advise, and make recommendations to the Program Manager. .
~or the I‘mplementing Committee on the design of studies related to the Biological.‘ '

Goals or the Biological Objectives;
e. consult with, adv1se and make recommendatlons to the Program Manager
or the Implementmg Committee on any other matter at the request of the Program

Manager or Implementing Committee; and

f. make appointments of members to the Science Committee as provided in .
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Section 7.9.
7.8.4. Meetings of the Stakeholder Committee.

The Stakeholder Committee will meet twice each calendar year and at any other time
- upon the request of the Program Manager or of any two voting members of the ’
Implementing Committee, or upon petition to the Program Manager by four members of
the Stakeholder Committee. Meetings will be conducted at the official offices of tﬁe EAA
' or at another location agreed upon by the Stakeholder Committee. The Progrem Manager
will jjro{/ide reasonable advance notice of the meetings via email to eaich_ member of the
Stakeholder Committee and will also post notice of any meeting on the EAA website.
' Meetings will geherally be open to the public, but, with good cause, may be closed to 'the
“public at the request of the Program Manager or any two members of the Stakeholder
Committee. Meetings of the Stakeholder Committee are not subject to the Texas Open
Meetings Act, but the Committee and Program Manager will make reasonable efforts to
provide notice of its meetings and conduct them open to the public as though they were

subject to the Texas Open Meetings Act.
7.8.5. Stakeholder Committee Voting.

Each member of the Stakeholder Committee will have one vote until that member’s
participation is resigned, or forfeited by absence, without an authorized alternate, from -

three consecutive meetings.
7.8.6. Procedures of the Stakeholder Committee.

- A quorum for any meeting of the Stakeholder Committee will be three-fourths of the total
| number of members. The Stakeholder Committee will operate on a consensus basis, to
the maximum extent achievable. In the absence of consensus, an affirmative vote of at -
least three-fourths of the entire membership will be required to approve any

recommendation to the Program Manager or the Implementing Committee. The
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Stakeholder Committee will elect a chair person, along with any other'ofﬁcers',' and adopt’ |

procedures to govern its activities.
Section 7.9. - Science Committee.

“The Part1es through the Implementlng Committee, will establish and, in conjunction with the
Stakeholder Committee, - appoint an Adaptlve Management Science Committee (Sc1ence'
Commrttee) To the extent p0551ble the Science Committee will be comprised of an odd number |

of not fewer than seven or more than eleven members, as determined by the Implementing

» Commrttee who have techmcal expertlse in one or more of the followmg areas: (a) the Edwards -

Aquifer or its management (b) the Comal Springs and River as defined by Subsectlon 34. 2 of
the HCP; (c) the San Marcos Sprmgs and River as defined by Subsectlon 3.43of the HCP or (d) |

the Covered Spec1es
79.1. Membership on the Science Comnmittee.

" The Implementing Committee.and' the Stakeholder CommitteeWill each select an equal ‘ "
number of memmbers of the Science Committee and will coordinate with one another in
‘making selections n order to ensure balance and proper coverage of areas of expertise . |
The Implementmg Comm1ttee and the Stakeholder Commlttee will Jomtly select one
‘additional member of the Smence Comm1ttee In the case of a vacancy on the Science
Comm1ttee the commrttee or commlttees that made the 1n1t1al appomtment for that‘

posmon w1ll appomt a replacement member
a. . vInvitations to Serve.

The Partres recogmze that partlclpatlon on the Sclence Comm1ttee is voluntaryA :
and cannot be compelled by the Service or the Partles Any person to Wthh the

Implementing Committee or the Stakeholder Committee extends an invitation to -
be a member of the Science Committee will be requested to respond in writing to.

 the Program Manager within 30 days of the date of the invitation advising of the
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acceptance of the invitation and to provide the invitee’s contact information. If an
invitee does not timely respond with acceptance, that invitation will be considered
declined and another qualified person will be invited to become a member of the

Science Committee in the same manner as for the invitation that was declined.
b. Authorization to Vote.

Each member appointed to the Science Committee will be authorized to V’bte and

' ‘suchvappointed member will become a member of the Committee on the date that

the Program Manager receives the written acceptance of the appointment.

c¢.  No Alternate.

' No member of the Science Committee may designate an alternate to act for that

‘member in the member’s absence.
7.9.2. Role of the Science Committee.

The Science Cbmmittee will have the role in the AMP and the Program as desér_ibed in

this Subsection, as follows:

a. consult with, advise and make recommendations to the Program Manager,
the Implementing Committee and the Stakeholder Commlttee on any. AMP

Decision upon request;

b. provide independenf and unbiased advice based on their best scientific
~judgment so that all AMP Decisions will be made consistent with the best

~ scientific and commercial data available; and

c. participate in the meetings of the Science Review Panel and provide to the

Panel such information as requested by that Panel or the Implementing
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Committee.

'7.9.3. Operations of the Science Committee.
Ca Meetings. ‘

The Science Committee'wili meet at any time‘upon.th'e redueSt of the' Program
vManager,'the Implementing COmmittee, or the Stakeholder Committee. Meetings
will be conducted at the official offices of the EAA or at any other location agreed
-upon by the Science Committee. The Program Manager will provrde reasonableh
advance notice of the meetrngs via ema11 to each member of the Science
' Commlttee and wrll post notice of any meetmg on the EAA website. Meetmgsv
will generally be open to the public, but, with good cause, may be closed to the
phblic at the request of the Program Manager or'any two members. of the ‘Science :‘
" Committee. Meetmgs of the Science Committee are not subject to the Texas Open ’

Meetmgs Act, but the Comm1ttee and Program Manager will make reasonable .

efforts to prov1de notice of its meetings and conduct them open to the pubhc as ) )

though they were sub]ect to the Texas Open Meetmgs Act
b. .Subcommittees. ’

vThe Science Commrttee may be organlzed into subcommrttees as Jomtly

determined by the Program Manager and Implementmg Comm1ttee
| 7.'9.4.' Retlueats for Science‘ C.J.omrnittee Evalnations or Recommendations.
a Rednehts on Proposed Routine AMP Decieions.
Requests hy~ the Program_Manager, _thew Implementing‘ Commrtt_ee,: or the«: ;‘
,S'takeholder Committee for an evaluation or recommendation on a proposed

Routine AMP Decision may be made to the. entire Science Committe_e or _the--' L ‘
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appropriate subcommittee of the Science Committee. Howe\}er,'for any proposed
 Routine AMP Decision that has significant potential to affect the overall well-
being of a Covered Species, the decision-maker (the Program Manager or the
Implementing Committee, as appropriate) will, if time allows, consult the Science
Committee for input prior to making a decision or, if that is not possible, as soon

as possible after making the decision and will adjust the decision as appropriate.
b. Requests on Other AMP Decisions.

For any proposed Nonroutine or Strategic AMP Decision, the Implementing
Commlttee will seek a recommendation from the entire Sc1ence Commlttee prior

to taklng action on the proposed decision.
c. Information Provided.

The Program Manager will régularly inform the Science Committee of plans
related to the applied research activities described in the HCP, including, but not
limited to, Subsections 6.3.4 (applied research facility), 6.3.5 (Texas wild-rice
enhancément) and 6.3.6 (monitoring and reduction of gill barasites), and, unless

| exigent conditions require otherwise, seek comments and recbmmendatibﬁs from
the Science Committee with regard to the research plans before the plans are _
implemented. The Program Manager will also inform the Science Committee and

the Science Review Panel of the findings and results of the research activities.
7.9.5. Pro_cedures. :

‘The Scierice Committee and its subcommittees will operate to the maximum éxtent
achiévable by a collaborative process designed to achieve consensus. In the absence of
full consensus on any evaluation or recommendation, the Science Committee will provide -
a written summary of competing positions to the Program Manager or the Implementing.

or Stakeholder Committees, as may be appropriate. Each member of the Science -
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- Committee will have one vote towards consensus until participation is resigned, or
forfeited by absence from three consecutive meetings. A quorum for any meeting of the -
Science Committee will be three-fourths of the total number of members for whom the

Program Manager has received the notification of acceptance described in Subsection

7.9.1.b. The Science Committee will elect a chair person and a wvice chair and adopt

- procedures to govern its actmtres
7.9.6. EAA Funding.

~ The EAA after consultmg with the Implementmg Committee, may enter into contracts

~ with members of the Scieice Committee as, in the Judgment of the EAA are necessary '

and reasonable to secure the members serv1ces

Section 7.10. Creation of the Science Review Panel.

Not later than December 31, 2013 the EAA will enter into a_contract w1th the Natlonal |
Academies of the National Academy of Science to establish an 1ndependent Science Revrew A
Panel (SRP) select its members, and undertake the - ongomg role of overseemg the SRP -

activities. If the National Academres declines to enter 1nto a contract that 18 reasonable in the

judgment of the Implementlng Commrttee the Program Manager will consult wrth the

Implementing Committee and the Stakeholder Commrttee in order to develop a consensus =
recommendation to the EAA on another comparable organrzatro_n to select, and contract to fulfill -

that role. The Implementing Committee, in its discretion and after receiving the recommendation .

of the Stakeholder Commntee may recommend to the EAA that' it contract With one

-organization for selection of SRP members, and contract W1th another orgamzatron for the .

ongoing role of overseeing SRP act1V1t1es
'7.10.1. Membership of the Science Review Panel.

The SRP will have five members, chosen on the basis of their expertise in the scientific

. -areas most relevant toresol_utio_n- of ’issues expected_to arise in the_AMP:.- The members -
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need not have specific knowledge about the Covered Species or the Edwards Aquifer and |

must not have pre-conceived positions on the appropriate resolution of the issues

expected to be presented to the SRP.

 7.10.2. Meetings of the Science Review Panel.

Frem the time that the SRP is established until determinations ha\}e'been made under
Subsection 7. 13;_7, the SRP will meet quarterly at various locations within the jurisdiction
of the EAA After determinations under Subsection 7.13.7 have been made, rhe Program
Manager will request the SRP to meet on an as-needed basis for the remainder of the
Permit Term. To the maxirrlum extent practicable, such meetings will be open to the
public and will be recorded, with the recordings included in the administrative record. As
part of its meetlngs the SRP is expected to tour various sites and facilities in order to
obtain first-hand knowledge and insights about key issues and challenges to be addressed
through the AMP. Such tours need not be recorded or open to the public. _ '

7103, Role of the Science Review Panel.

The SRP will serve as a formal review body as requested by the Program Manager to

' prov1de scientific advice to the Program Manager, Implementing Commlttee Stakeholder

Comm1ttee and Science Committee on issues related to the AMP. The SRP will provide
ongoing comments on the modeling, studies, and data collection and analyses performed -
pursuant to the HCP. The SRP will provide resolution of major scientific iseues invelved
in the HCP and the AMP (ir'lcluding' without limitation,‘ changes to a Biological Goal er
Biological Objective), and, upon- request by the Project Manager, will definitively
determine if the Scientific Record establishes each of the conclusions required n

Subsection 7.13.7 and explain its determinations.

Section 7.11. Procedures for Routine AMP Decisions.

- Routine AMP Decisions will be made in accordance with the procedures stated in this Section.
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7.11.1. Program Manager Approval Authority.

Routine AMP Decisions that do not involve an adjustment to the Annual Program Budget -
in excess of $50,000.00, and that do not primarily affect an individual Party will be made
by the Program Manager subject to Subsections 7.2.2 and 7.11.4. '

7.11.2. Decisions Involving‘ Substantial Budget Adjustments.

If a Routine AMP Decision involves an adju'stment'tothe Annual Program‘Budget in
excess of $50,000, the decision” will be subject to approval by the Implementing
Commrttee subject to Subsectrons 7. 2 2 and 7.11.4.

7.11.3. Decisions Affecting_ an Individual Party.

If a Routine AMP De0131on will prlmarrly affect an 1nd1v1dual Party, the Program |
| Manager will consult with that Party Such a decision W111 not requrre the approval of the
Implementlng Commrttee unless it involves an adjustment to the Annual Program Budget |
n excess of $50,000, or an mcrease in the Annual Program Budget. If the Party and the
Program Manager agree that such a decision does not require Implementmg Commrttee |
approval they will report it to the Implementmg Commrttee If the affected Party and the

Program Manager cannot reach agreement on a decision that does not otherwise requrre
, | Implementing_ Committee approval, the decision will be made by a majority vote of the

voting memb_ers_ of the Irnplementing Committee.

7.11.4. Decisions Involving the‘Annual Program Budget.

Routine AMP Decisions involving an increase in the Annual Program Budget will require
approval by the Implementing Committee and the EAA Board of Directors. Routine
AMP Decisions that require. amendments, transfers, or adjustments to the Annual

- Program Budget will be subject to applicable EAA budgeting, procurement, and -
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disbursement policies and procedures.
7.11.5. Use of Science in Decisions.

The Program Manager, -individual Parties, and, if applicable, the Implementing
Committee, will: (a) make Routine AMP Decisions on the basis of the best scientific and
‘commercial data available; (b) consult with the Science Committee on any such decision
that has significant potential to affect the overall well-being of a Covered Species for
~ input prior to making a Routine AMP Decision or, if prior consultation is not possible, as
soon as possible after making the decision; and (c¢) make appropﬁate adjustments in the
decisions if the Science Committee input so advises. The Service will also be consulted

- on such decisions as a part of the AMP, as appropriate.
7.11.6. Voting on Decisions.

The Implementing Committee members may vote on a Routine AMP Decision by email

or other electronic communication.
Section 7.12. Procedures for Nonroutine AMP Decisions.

Nomfoutine AMP Decisions will be made on the basis of the best scientific and commercial data

available, and in accordance with the procedures stated in this Section.
7.12.1. Submission of Proposals.

. A draft proposal for a Nonroutine AMP Decision may be brought forward by the -
Program Manager, any Party, the Implementing Committee, or any three members of the
Stekeholder Committee. A draft proposal for a Nonroutine AMP Decision will be
forwarded’ in writing to the Program Manager. The Program Manager will promptly
forwartl the draft proposal to the Implementing Committee and . .the -Stakeholder

Committee, as appropriate, and to the Science Committee.
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- 7.12.2. Science Committee Review.

‘Upon receipt of a draft proposal for a Nonroutine AMP Decision, the Program Manager -
will convene a meeting of the Science Committee as soon as 'practlcable to discuss the
- draft proposal and to develop a schedule and identify any 'resou'rces or studies that will be
necessary - for the Science Committee 'to evaluate the ' proposal and make" .an'y

recommendations, if necessary. |
7.12.3. Stakeholder' Committee _Review.

Within 14 days of receipt of a draft proposal for ‘a Nonroutine AMP Decision, the :‘
Program Manager will convene a ‘meeting of the Stakeholder Committee; With the

consensus agreernent of the Stakeholder Committee, ohtained through:}pollingv“of the'
members, the Program Manager may delay the meetlng by up to an additional 14 days »
The Program Manager wrll prov1de each member of the Stakeholder Committee a copy -
of the proposal and the wntten recommendatron of the Smence Comm1ttee along with
"any other avarlable supporting information, 1n advance of the meeting. If the Science

Committee has not had sufficient time to complete its evaluat1on_ and recommendation of

the draft proposal, the Program Manager will convene another rneeting of the Stakeholderv o

Committee within 14 days of receipt of the Sc1ence Commrttee ] evaluatlon report The '

Stakeholder Committee will take action on the proposal as provrded below
- a. Consensus.

At the meeting'to consider the draft proposal, _theStakeholder Committee will

- seek to achieve consensus on a recommendation regarding the proposal.
b. . Recommendation.
The Stakeholder Committee will have 60 days from the date of its initial meeting -
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on the draft proposal to develop, approve, and submit a report - with its
- recommendation on the proposal to the Program Manager. The Stakeholder
Committee may, for good cause, request more time to submit its report, and such

~ request will not be unreasonably denied by the Program Manager. -
¢.  Adoption by Three-fourths Majority.

‘Any recommendation of the Stakeholder Committee for a Nonroutine AMP
Decision will require at least a three-fourthe majority of the entire b'Stakehol'der‘
- Committee membershlp to be adopted. In the absence of consensus, the report of
’the Stakeholder Committee report will mclude a succmct summary of the- '

competing positions.
d _ | Recommendation Forwarding.

The Stakeholder Comm1ttee will deliver its report on the proposal in writing to |

the Program Manager. The Program Manager will promptly deliver the

Stakeholder Committee report to the Implementing Committee and the Service.
- 7.12.4. Implementing Committee Decision.
The Program Manager will call a meeting of the Implethenting Committee within 14 days
of receipt of the Stakeholder Committee’s report on a proposal for a Nonroutine AMP
Decision. The Implementing Committee will take action on the propbsal as provided
below. . | | |

a. Approval or Disapproval.
If the report includes a recommendation for a change to a Biological Goal or a -

Biological Objective, the Implementing Committee may either: (1) approve the

- recommendation of the Stakeholder Committee and direct the Program Manager -
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to commence discussion with the Service on'the‘proposal; or (2) disapprove (by

any vote other than unanimous approval) the = Stakeholder Committee

recommendation and direct the Program Manager to provide a written explanation

substantial alteration to a Blologlcal Goal or Biological Objective will be based

~only upon new science “developed during Phase I of the HCP. The Parties ,

acknowledge that such an alteratron will requ1re a Perm1t Amendment

b. Unanimous Vote Required.

~ of the disapproval to the Stakeholder Commrttee and to the Service. Any

" A unanimous vote by the voting members of the Implementmg Comm1ttee wrll be

requlred to move forward with any proposed Nonroutme AMP Dec1s1on

c.  Discussion With the Service.

After con51derat10n of . the Stakeholder Comm1ttee report on a proposed
modification to a Conservation Measure, the Implementmg Commlttee through‘ ;
the Program Manager, or, in the case of a modification that would primarily affect .

an individnal Party and does not require a Permit Armndment the Party that '

would be prlmanly affected after notice to the Program Manager may commence

d1scussron with the Service on the proposed modrﬁcatron and 1mplement the |
_ mod1ﬁcat10n if approved by the Service so long as the modrﬁcation 1s not
substantlally less likely to achieve the Blologlcal Goals and B1010g1ca1 Ob_]eCthGS .

than the Conservatlon Measure descrrbed in the HCP as it ‘may. have been ‘

, modlﬁed through the AMP

d. o Additional Approval by Implementing Coinmittee and EAA. v |

A Nonroutme AMP Decision 1nvolv1ng an increase in the Annual Program v

Budget will require approval by the Implementing Comm1ttee and the EAA Board '

 of Directors. A Nonroutine AMP Decision that requires an amendment, transfer,
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-~ or adjustment to the Annual Program Budget will be subject to applicab'l'e EAA

budgeting, procurement, and disbursement policies and procedures.
e Additional Approval by All Parties.

Ifa Nonroutine AMP Decision involves an Additional Conservation Measure, the
written approval of all of the Parties will be required, in addition to approval by
the Implementing Committee, to - implement the Additional Conservation

- Measure.

. Discontinuance of a Phase I Conservation Measure.
Notwithstanding the unanimous vote requirement in Subsections 7.7.5 and
7.12.4.b, a Phase I Conservation Measure may be discontinued dufing the Permit -
Term by an affirmative vote of at least three voting members of the Implementing

 Committee if the measure is not needed to achieve any Biological Goal or .
Biological Objective. '

'g. Right of Protest.

The right of anky member of the Stakeholder Committee to protes‘t any Permit

'Amendment under consideration by the Service is recognized.
Section 7.13. Scientific Record. -

| 7.13.1. Supplemehtation of the Scientific Record.

During Phase 1, the Implementing Committee will ensure that the Prograin Manager

continues to supplement the Scientific Record in accordance with Chapter 6 of the HCP -
to include the best scientific and commercial data available as necessary to evaluate, for

‘each Covered Species, whether:
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a.  the Biological Ob_]eCtIVCS -are necessary and adequate to meet the ‘
B1010g1ca1 Goals; and AR ‘ . -

b. the Conservation Measures are necessary and’ adequate to meet the

: Blologlcal Objectives.
7.13.2. Identification of Research and Modeling.

The research and modeling to be performed in:co_nnectron with the AMP include the

following:
a. Ecological Modeling.

~ The EAA will develop an ecological model to‘ better understand bioIogicai and

ecolog1cal relatronshlps processes, interactions, and’ responses over time of the -

systems being studied, and to predict ecologlcal responses to changes 1n
environmental conditions. The ecological model will address as many' of the
objectives and criteria listed in Subsection 6. 3 3 of ‘the 'HCP as possible. The: a
EAA, through the Program Manager, will seek input from the Science Committee |
on the design and use of the model and will seek mput from ‘the Implementlng _ "
‘Committee on 51gn1ﬁcant 1ssues which arise in development of the model. The‘

_ EAA, through the Program Manager, will also mform the SRP of planmng and.
development related to the ecological model. The EAA will, _as it determlnes to be

: appropr.iate‘,seek comment and evaluation from the SRP. 1n order to. he_lp en_sure
that' thei SRP is ab_le t_o rely on the rnodel results 1n makmg its'determinations

pursuant to Su_bsection 7. 13.7.

b. Applied Research Facility and Other Studies. -

- The EAA will support and coordinate the construction of an applied research -
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facility as described in Subsection 6.3.4 of the HCP. The primary pufposé of the
- applied research facility will be to provide data and information important for
irlforrning AMP decisions during Phase I and Phase II of the Program. Key
 studies to be performed are more completely described in Subsection 6.3.4 of the
HCP. As authorized in the Annual Party Work Plans and Cost Estimates and the
Annual Program Budgets, other studies will be performed on Texas Wild Rice
~ enhancement as described in Subsection 6.3.5 of the HCP and on non-native
snails and gill parasites as described in Subsection 6.3.6 of the HCP, and studies
and data collection efforts recommended by the EARIP Expert Smence
Subcommittee (2008 and 2009) and Dr. Thomas Hardy (2011) may be
undertaken. The Party responsible for a study will, through the Program Manager,
~ seek mput from the Science Committee on the design of the study, and 'willkk seek
input from the Implementing Committee on significant issues which arise in the
course of the study. The EAA, through the Program Manager, will also inform the
SRP of activities related to the applied research facility and associated s’tudies.v B
The EAA will, as it determines to be appropriate, seek comment and evaluation
from the SRP in order to help ensure that the SRP is able to rely on the study

results in making its determinations pursuant to Subsection 7.13.7.

c. Edwards Aquifer Groundwater Modeling Improvements.

The EAA will make improvements to its MODFLOW model and will create a
new groundwater model, as descrlbed in Section 6.3.2 of the HCP. The goals of
the model improvements include but are not limited to: |

(I) - improving the simulated transient water level residuals output;

(2)  incorporating additional Edwards Aquifer characterization data and

information as may be appropriate and available;
(3)  incorporating reconceptualizations of boundary conditions, ~
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'geologrc structures and stratrgraphy, hydrauhc archltecture recharge and' D ‘

- water budget and

@) improving calibration. with respect to Comal Sprmgs elevation,
- dlscharge and observed instrumental record well level measurements

throughout the Edwards Aquifer region. =

 The EAA, through the Program Manager, will keep the Implementing i
- Committee informed on the progress of the model improvements and

k creation of the new model. The vaplementing Committee may, through',
the Program Manager provide comments to the EAA on the model

| 1mprovements and the creation of the new model. The EAA, through the
- Program Manager, will also keep the SRP apprised of activities related to
vthe creation 'of the new model and to 'groundwater modeling improuements .

| and seek such SRP input as the EAA 1n consultation with the

Implementmg Committee, determmes to be approprrate in order to help |

ensure that the SRP is able to rely on the modehng results n makrng its

determinations pursuant to Subsection 7 13.7.
- 7.13.3. Other Studiest

The Implementrng Comm1ttee wrll also ensure the performance of other studres research

and experlmentatlon determrned to be necessary dur1ng the AMP
7.13.4. Deadlines for Research and Modeling. . |

The Program Manager wrll complle all relevant completed research modehng and other

data not later than December 31, 2017.
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7.13.5. Science Committee Review.

Not later than January 15, 2018, the results of the research and modeling, along With the
‘data compiled by the Program Manager, will be submitted to the Science Committee for
review and comment. All information submitted to the Science Committee will at the
- same time also be made available to the SRP, the Implementing Committee and the
Stakeholder Committee. All Science Committee review and comment will be completed
and incorporated into a feport to the Program Manager not later than May 15, 2018. The
- Program Manager will submit the report from the Science Committee summarizing its
review pursuant to this Section to the SRP, the Implementing Committee, a‘nd’ the

Stakeholder Commiittee as soon as possible after its completion.
7.13.6. Science Review Panel Research Review.

Not later than June 1, 2018, the Program Manager will deliver the results of the research
énd modeling, along with the data compiled by the Program Manager, and the report of
the Science Committee, to the SRP and request the determinations required byk‘
Subsection 7.13.7 in the form of a written report to be provided not later than September
30, 2018. Oﬁ or before October 15, 2018, the Program Manager will distribute the report
of the SRP to‘the Implementing Committee, the Stakeholder Committee, and the Science |

Committee.
7.13.7. Action on Science Review Panel Determinations.

The Implementing Committee will take such actions on the determinations of the SRP as

provided in this Subsection.
a. If Some Objectives Not Necessary.

If the SRP determines for any Covered Species that the Scientific Record

establishes that the full complement of Biological Objectives is not necessary to
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meet the Biological Goals, then the'-hnplementiﬁg : Cémmittee will -propose

solely on, and in accordance with, the Scientific Record utilizing the procedures

for a Nonroutine AMP Decision set forth in Section 7.12.

'b. - If Objectives Are Not Adequate.

- changes to the Biological Objectives applicable to that Covered Species based =

If the SRP detefrrnir'les”for .any Covered Species that the Scientific Record

establishes that the Biological Objectives are not adequate to achieve the

Blologlcal Goals then the Implementing Committee will propose changes to the

Blologlcal Objectives applicable to that Covered Species based solely on, and in

accordance with, the Scientific Record ut111zmg the procedures for a Nonroutlne |

: AMP Decision set forth i in Sectlon 7.12.
C If Conservation MeaSures Not Nee’ded.

1f thé SRP defef_mincs fhat the Scientific 'Reéord establishes ‘tl‘lat' any P_hase' I

Conservation Measure is not needed to achieve the Biological Objectives, then the
Implementing Committee will propose’ discontinuation of that Phase 1

Conservation Measure utilizing, the procedures for a Nonroutine AMP Decision

set forth in Section 7.12.

d. If Phase I Measures Are Achieving Objectives.

- If the SRP determines. that the Scientific Record establishes the Phase,_I‘_
- Conservation Measures are achieving the Biological Objectives, then neither the |

Presumptlve Phase II Conservatlon Measure nor any other Phase 11 Conservatlon :

Measure w111 be pursued.
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- If Phase I Measures Are Not AchieVing Obj‘ectives.'

(1) - If the SRP detemiines' thaf the Scientific kRecord establishes the
Phase I Conservation Measures are not sufficient to achieve the Biological
Objectives, then the Implementing Committee will consider modifications
to the Phase I Conservation Measures based solely on, and in accordance
with, the Smentlﬁc Record, utilizing the procedures for a Nonroutme AMP

Decision set forth in Sectlon 7.12.

2 If hdwéver, the Implementing Committee does not recommend

modifications to the Phase 1 Conservation Measures sufficient to achieve
| the Biological Objectives, based on direction from the SRP about the
degree to which those objectives are not being achieved, the Implementing
Committee will direct the Program Manager to initiate, not later than |
January 31, 2019, the procedures for Strategic AMP Decisions set forth in
Section 7.14. S |

If Review Fails or is Inconclusive.

If, contrary to its duties as set out in Subsection 7.10.3, the SRP fails to make a

determination or determines that the Scientific Record is inconclusive about

* whether the Phase I Conservation Measures are achieving the Biological

Objectives, the Implementing Committee will coordinate with the Service as part

of the AMP, and atterript to reach a conclusion that the Presumptive Phase II

Conservation Measure or another Phase II Conservation Measure either is or is

not hecessary to achieve the Biological Objectives. The Implementing Committee

will proceed as provided below:

(H If the Implementing Committee concludes that the Presumptive
Phase II Conservation Measure or other Phase IT Conservation Measures.

are necessary, the Implementing Committee will direct the Program -
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Manager to initiate the procedures for Strategic AMP Decisions set forth

in Section 7.14.

(2)  If the Implementing Committee concludes ‘that neither the
Presumptive Phase II Conservation Measure nor any other Phase II
Conservatlon Measure is necessary, the vaplementlng.Commntee will

| ”inform’the Service and seek the Service’s ‘con'Currence,' as part of the
~AMP, that the Scientific Record supports the conclusion t0 not pursue :
these measures. If the Service does not COn'cur,k the Implementing
Committee will direct the Program Manager to initiate, not later than
January 31, 2019, the procedure for Strategrc AMP Decrsrons set forth in
| Sect10n 7.14. '

3)  If the Implementing’ Committee, after coordination with the
Service is unable to reach a conclusion .th'at alternative Phase I

Conservatron Measures or the Presumptlve Phase II Conservation Measure

e1ther are or are not necessary, the Implementmg Comm1ttee will drrect :
the Program Manager to initiate, not later than January 31, 2019 the
procedure for Strategrc AMP Dec1s1ons set forth in Sectron 7.14.

| Section 7.14. Procedures for Strategic AMP Decisious. “

Strategic AMP Decisions regardmg Phase II of the Program W111 be made on the basis of the best ) |

scientific and commerc1a1 data available in accordance wrth th1s Sectlon ‘
- 7.14.1. Submissiou of Proposals. ‘

. If directed by the Implementing Committee pursuant to Section 7.13 to initiate the
procedures for Strategic AMP Decisions, a draft proposal for a Strategic AMP Decision -
may be brought forward by the Program Manager, the Implementing Committee or any

three members of the Stakeholder Committee. Any such draft proposal will be forwarded
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in writing-to the Prograin-Manager. The Program Manager. will pfompﬂy forward the
draft proposal to the Implementing Committee and the Stakeholder Committee, as .

appropriate, and to the Science Committee.
7.14.2. Science Committee Review.

Upon receipt or deVelo’pment' of a draft proposal for a Strategic AMP Decision, the
Program Manager will convene a meéting of the Science Committée- as soon as
practicable to discuss the draft proposal and to develop a schedule and identify resources
or studies, if ahy, that will be necessary for the Science Conimi_ttee to evaluate the

proposal and make any recommendations.
7.14.3. Stakeholder Committee Review.
a. Draft Proposal.

if a draft Strategic AMP Decision propbsal is received prior to January 31, 2019,’ )
the Program Manager will present the draft for iniﬁal consideration by the
Stakeholder Committee on a convenient time schedule desfgned to ensure
'corhplétion of ‘réview in a timely and efficient manner with reasonable access to -

scientific review and input.
b. Meeting Convened.

(1) If one. oOr. more draft Strategic AMP Decision _proposals a‘re‘v
- received later than January 31, 2019, the Program Manager will convene,
within 14 days of receipt of the draft proposal, a meeting of the . |
Stakeholder Committee. With the consensus agreement of the Stakeholder
‘Committee obtained through polling of the members, the Program
| ‘Manager may delay the meeting by up to an addiﬁonal 14 days. The

Program - Manager will provide each member of the Stakeholder -
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" Committee a copy of each draft Strategic AMP Decision proposal and the-
~ written recommendation of the Science Committee, along with any other

‘available supporting information, in advance of the meeting. -

(2) I the Science Committee has not had sufficient time to complete
its evaluation and recommendatlon of each draft proposal, the Program
”Manager wrll convene another meeting of the Stakeholder ‘Committee
~ within 14 days of re‘c.elpt of the Science Committee’s evaluatlonreport; |
* The Program Manager may include multiple and alternative draft Strategic
"AMP Decision proposals for consideration by the Stakeholder Committee

ata smgle meeting.
"¢ Recommendation.

At the meetrng to consrder the draft Strateglc AMP Decrsron proposal(s) the
Stakeholder Committee w1ll seek to achleve consensus on a recommendatlon

regardmg each proposal
d. D,e\'felop Report.

| The Stakeholder Commrttee w111 have 180 days from the date of its 1n1t1al meetrng
on the proposal to develop, approve and submit its report to the Program Manager
' oneach draft Strategic AMP Decision proposal. The Stakeholder Committee may,
| for good‘ cause' request additional time toj 'de\'felop' a report. Approval of the
- request for additional time will be granted at the sole drscretlon of the‘

: :Implementmg Commlttee but will not be unreasonably withheld.
~e. - Science Committee Prior Consideration.

The Stakeholder,Comm_ittee will not be required to make a recommendation on a

draft Strategic AMP Decision proposal without the opportunity to consider formal
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- input from the Science Committee on the draft proposal.
f. - Three-fourths Majority.

‘ Any recommendation of the Stakeholder Committee on a draft Strategic AMP
Decision proposal will require at least a three-fourths majority of the entire
Stakeholder Committee membership to be adopted. In the absence of consensus,
the report of the Stakeholder ‘Committee report will include a succinct snmmary

of the competing positions.
g.  Report Forwarded.

The Stakeholder Committee will deliver a report with its recommendation on each
draft Strategic AMP Decision proposal(s) in writing to the Program Manager. The
Program Manager will deliver the report of the Stakeholder Commlttee to the

Implementing Committee and to the Service.
7.14.4. Implementing Committee Decisions.

The Prograrn Manager will call a meeting of the Implementing Committee within 14 days
: of receipt of the report from the Stakeholder Committee to consider the report. The |
| Implementing Comm1ttee will not consider approval of any draft proposal for a Strategic
AMP Decision w1thout first reviewing the Stakeholder Committee report on the proposal v |

©

| ~in accordance with this Section.
a. Unanimous Vote Required.
‘After review and discussion of a draft proposal, the Implementing Committee will -

. vote on the proposal. Any decision by the Implementing Committee to proceed

‘with a draft proposal will be made by unanimous vote.
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b. 'Acce'pted’Proposal. |

The Implementmg Committee will proceed on a draft proposal that 18 accepted as

provided below. . .

(1) . Ifthe Implementing Committee accepts‘the’recommendation of the S
Stakeholder Comm1ttee on a draft proposal, the Program Manager will

" inform the Stakeholder Commrttee and the Serv1ce of the dec1s1on ‘

Q) “If the recommendat1on that was accepted calls for 1mplement1ng' )
one or more Phase II Conservat1on Measures other than the Presumptrve .
Phase II Conservatron Measure ‘as descrlbed in Subsection 5.5.2 of the |
HCP, the Implementlng Comm1ttee w111 direct the Program Manager to
vmrtrate discussions with the Service about amendmg the Permit to |

’ unplement the recommended mod1ﬁcat1on

‘ (3) If the reco‘mmendationi that was accepted __calls"for implementing _ |
v | the PreSumptive Phase II Conservation Measure, .then the Implementing
Committee will commence action to implementthe Presumptive'Phase I |
Conservatron Measure and ensure. that it is ﬁJlly 1mplemented by -

. December 31 2020.
c. Rejected Proposal.

- The Implementmg Comm1ttee will take actron ona draft proposal that is reJected .

as prov1ded below

| (1) - If the Implementing Committee rejects a recommendation of the
- Stakeholder Committee, the Implementing Committee will direct the |
Program Manager to provide a written explanation of the rejection to the

, Stakeholder Committee and to the Service’.;
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(2)  If the recommendation that was rejected calls for implementing
Phase 1II Conservation Measures other than the Presumptive Phase II
‘Consetvation Measure as described in Subsection 5.5.2 of the HCP, the
Implementing Committee will either commence steps to implement the
Pfesumptive Phase II Conservation Measure, or present alternate proposed
Phase II Conservation Measures for expe.dited consideration by the

Stakeholder Committee,

(@) If the Implementing Committee subsequently elects to pursue an
alternate Phase II Conservation Measure that was previously presented for -
formal consideration by the Stakeholder Committee and nof favorably “
recommended, the Implementing Committee may direct the Program
Manager to provide a written explanation for the decision to the Service‘:
and to initiate discussions with the Service to implement the alternative

Phase II Conservation Measure.

(4)  If the recommendation that was rejected calls for proceeding with
the Presumptive Phase II Conservaﬁon Measure as described in

| Subsection 5.5.2 of the HCP, the Implementing Committee may -initiate
steps to pursue an alternative Phase IT Conservation Measure only if the

‘ alternative Phase II Conservation Measure was previously presented to the

Stakeholder Committee for formal consideration.
d. No Resolution.

_ If the Program Manager initiates the Strategic AMP Decision process under
Section 7.14-and the Implementing Committee fails to reach a resolution on the
Strategic AMP Decision and take action to commence discussion with the Service
on or before December 31, 2019 on the Strategic AMP Decision, the P}a:rties will

,»undertake the Presu_mptive Phase II _Conservation Measure as desc_ribed m

page 67 of 80



Subsection 5.5.2 of the HCP and ensure that it is fully implemented by December
31, 2020. “ .

“e.  No Compelled Measure Not in HCP or AMP.

No Party may be compelled to take any Conservation Measure, including any

Strategrc AMP action not included in Chapter 5 of the HCP or approved through :

the AMP.

f.  The Parties may not pursue a Phase II Conservation M’ea:sureother than

the Presumptive Phase II Conservation Measure as descnbed in Subsection 5. 5 2

of the HCP w1thout ﬁrst presenting the proposed measure to the Stakeholder )

Comm1ttee for formal con51deratlon pursuant to thrs Sectlon

‘Article Eight — General Provisions

~ Section 8.1. Term.'v'

This Agreement will beeffectiye onJ anuary 1, 2012, and will eontinue in effect untiI, the end of

" the Permit Term. In the event the Serv_ice denies the Application of the Parties for the Permit,

this Agreement becomes null andllvoid,for all purposes on the date of final action‘takeni hy the,

Service.

Section 8.2. Remedies.

The Parties recogmze that failure i in the performance of any Party s obhgatrons hereunder cannot ‘
be measured i in money damages Each Party therefore agrees in the event of any default on its
part that each Party will have avarlable to it only the equrtable remedy of mandamus and/or '
specific performance, but not termination as long as the Permit is outstandrng. It-is the intent of -
3 the Parties to this Agreement that any default will be subject to the remedy of mandamus an'd/or '

specific performance to the extent that mandamus and/or specific performance is possible under -
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: tﬁe existing circumstances. It is the further intent of the Parties that moxiey daméges will not be
available to any Party under any circumstances. If any Party fails to appropriate funds necessary
to discharge that Party’s obligations under this Agreement and a court of competent jurisdiction
fails to enforce that obligation, then this Agreement will terminate with regard to that Palfty, and
the other Parties will have the right to petition the Service to terminate the Permit with'regafd to

the defaulting Party.
Section 8.3. Default — Notice and Opportunity to Cure.

If any Party fails to perform any obligation or make any payment in the required amount when |
due under this Agreement, any other Party may, without prejudice to any other right or remedy it
may have under this Agfeenient; provide written notice of default to the nonperforming Party. If
written notice of default is provided to a nonperforming Party, a copy of said notice will also be
'provided to every other Party. The nonperforming Party has 60 days from receipt of vthe: notice
within which to remedy the default. I |

Section 8.4. Payments from Current Revenue.

The Parties acknowlédg_e that pursuant to the requirements of Texas deernmeht Code Section
791.01 1(d)(3), a Party fo this Agreement that pays for the'perfonnance:of services must make
those payment'sk from current revenues available to that Party. A Pafty to this Agreement will
never have the right to demand payment by another Party of any obligations assumed by or
imposed upon that Party under or by virtue of this Agreement from any funds raised or to be
raised by téxation (other than Tevenues from a regiohal sales tax as an alternatiife ﬁinding so‘urc‘e
under Subsection 6.4.1), and a Party’s obligation under this Agreement will neVer be construed .
to be a debt of the Party of such kind as to require it under the ConStitutiOn and laws of the State
to levy and collect an ad valorem tax to discharge such obligation. The Parties agreé that the cost -
~of all Conservation Measures and other Program-related activities will be paid solely from
- Program Funding defined in this Agreement, and that the Parties will not be obligated to provide - |

funding beyond the sources and limitations identified in Article Five.
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Section 8.5. ~ Rights Regarding Books and Records.

Each Party will permit any other Party upon reasonable notice to examine and copy-all the books
and records kept by the Party regarding this Agreement. In addition, upon reasonable prior
written notice to the Party, any other Party may conduct a complete audit of the books and
records kept by the Party regarding this Agreement ‘as well as upon the information and
documentation used to prepare the books and records. Any such audit willhbe' at the requesting
Party’s ‘sol‘e expense ‘and will be prepared by a certified: public aceounting'ﬁrrn. If the audit
report discloses actual errors in the books and records such that the charges assessed to another
Party are in error then such error will be corrected for the period‘up to four years after the

erroneous charge was paid and all payments reconciled over the subsequent twelve month perrod

beglnmng with the audited Party’s fiscal year. If the error 1dent1ﬁed in the audit is greater than

- the cost of the audit, the audited Party will reimburse the requesting Party the cost of the audit.
Section 8.6. Mediation. |

| In the event. any c'(.)ntroversy arising _under this Agreement is not resolved by informal ) "
negotiations between the Parties within 30 days after any Party requests negotiations, then, upon |
the _request of any Party, the ‘centroversy will be referred to the vOlunta,ry: settlement_ ‘procedure. )
‘ vknown as mediation, which prOcess Will be governed by the Texas Civil Practice and Remedies’
Code, Chapter 154, or its successor statute. The Parties will attempt to select a mutually ‘.
acceptable mediator. Fallmg 1dent1ﬁcat10n of a mutually acceptable medlator the medlatlon will
be conducted by the University of Texas School of Law Center ,forPubhc Policy Drspute .
Resolution. The m‘ediation‘pr-ocess Will ‘continne until the controversy is resolved the medrator.
makes a ﬁndmg that there is no possrblhty of settlement through mediation,. or either Party .
chooses not to contmue further. - All costs and expenses of the medlatlon (1nclud1ng the
mediator’s fees) w1ll be shared equally by the Parties involved in the mediation, prov1ded

however, that costs incurred by each Party will be costs solely of such Party.
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Section 8.7. Interpretation.

The caption headings of this Agreement are for reference purposes only and will not affect its
interpretation in any respect. Unless the context otherwise requires, words of the masculine
gehder will be construed to include correlative words of the feminine and neuter genders and
vice. versa. This Agreement and all the terms and provisions will be liberally construed to ,

effectuate the purposes set forth herein and to sustain the validity of this Agreement.
Section 8.8. Participation by the Parties.

Each Party to this Agreement represents to the others that it is empowered by law to execute this
Agreement and other agreements and documents and to give such approvals, in writing or
otherwise, as are or may hereafter be required to accomplish' the same, and that its execution of

this Agreement has been duly authorized by action of its governing body.
Section 8.9. Force Majeure.

If by reason bf Force Méjeuré any Party hereto will be rendered unable wholly or in part to carry
out its obligations underv this Agreement, then if such Party will give notice and full particulars of
such Force Majeure in writing to the other Parties within a reasonable time after the occurrence
of the event or cause relied tm, the obligation of the Party giving such notice, so far as its '
performance is prevented by such Force Majeure, will be suspended during the continuance of
the inability then claimed, but for no longer period, and any such Party will endeavor to remove
or overcome such inability with reasonable dispatch. The term “Force Majeuie” as employed
herein will mean acts of God, strikes, lockouts or other industrial disturbances, acts of public .
enemy, orders of any kind of the Government of the United States or the State of ‘Texas,
regulatory restrictions by a groundwater district (other than those of the EAA as described in the
‘Program Documents), any civil or military authority, insurrection, riots, épidemics, lahdslides,
lightning, earthquake, fires, hurricanes, tornados, blue ’northers, storms, floods,  washouts, any
drought defined as. an Unforeseen Circumstance in Section 8.2 of the HCP, restraint of

government and people, civil disturbances, explosions, extraordinary breakage or accidents to-
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machinery, pipelines or canals, partial or entire failure of water supply, or on account of any

- other causes to the extent not reasonably within the control of the party claiming such inability. -
The Parties acknoWle‘dge that nothing in this provision affects theauthority of the Service to’

‘suspend or revoke the Permit, e1ther partially or in its entirety, as to the Party experlencmg the

inability or as to all Parties.
Section 8.10. Indemnification.

" To the fullest extent allowed by law, each Party agrees on behalf of itself and its successors and

assigns to defend, save ‘and hold harmless the other Parties and the1r ofﬁcers dlrectors and"
employees from and against any and all claims, losses, expenses costs demands, judgments,
causes of action, suits, and 11ab111ty for personal injury or property damage (including but not |

limited to all costs of defense, such as fees and charges of attorneys, expert witnesses, and other

professionals and all court or other dispute resolution eosts) resulting from the negligence or

other wrongful acts or omissions of the Party or an officer, director or employee of the Party.

Section 8.11. Modification.

This Agreement may be amended only by written agreement of all of the Parties. No change, }
amendment, or modification of this_Ag_reeInent will be made or be effective that will: (a) causev'
this Agreement to diverge from or create an inconsistency with any Program Document; or (b) '

affect adversely the prompt payment when due of all money required to be paid by a Pafty under -

the terms of this Agreement..
Section 8.12. Addresses and Noti_ce._
‘Unless otherwise provided herein, any notice, communication, request, reply, or advice (herein

- severally and collecti_vely; for convenience, called “Notice”) provided or permitted in this

Agreement to be given, made, or accepted by any Party to the other Parties will be in writing and

‘may be given or be served by depositing the same in the United States mail postpaid and

registered or certiﬁedand_addr_essed_ to the Party to be notiﬁed, with return receipt requeste_d, or .
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by delivering the same to an' officer of such Party, or by prépaid telegram when appropriate,
addressed to the Party to be notified. Notice deposited in the mail in the manner hereinabove
described will bé conclusively deemed to be effective, unless otherwise stated herein, from and
after the expiration of three days after it is so deposited. Notice given by electronic )
communication or in any other manner will be effective only if and when receipt is
acknowledged by the Party to be notified. For the purposes of notice, the :address’e‘s of the Parties

will, until changed as provided in the last sentence of this Section, be as follows:

If to the EAA:
"~ General Manager
Edwards Aquifer Aufhority
1615 N. St. Mary’s Street
~ San Antonio, Texas 78215

If to New Braunfels:
City Manager (with copy to Watershed Manager)
City of New Braunfels ' - |
424 South Castell Avenue
New Braunfels, Texas 78130

If to San Marcos:
City Manager
City of San Marcos
630 East Hopkins
San Marcos, Tekas 78666

If to the University:
:President .
Texas State University — San Marcos
601 University Drive
‘San Marcos, Texas 7 8666
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If to San Antonio:
* President/Chief Executive Officer
San Antonio Water System
2800 U.S. Highway 281 North
San Antonio, Texas 78212

'Any Party which changes its address or contact person for notice under this Agreement» will

provide at least five days’ written notice to the other Parties.
Section 8.13. State or Federal LaWs, Rules, Orders, or Regulations; ‘

This Agreement is subject to all applicable federal and state’ laws and any applicable permits, '
~ ordinances, rules, orders, and regulations of any local, state, or federal governmental authority |
havmg or asserting Junsdrctron but nothlng contained herein will be construed as a waiver of any

rlght to question or contest any such law ordlnance order, rule, or regulatlon in any forum ' ‘

| ~having jurisdiction. Each Party represents that to the best of i its knowledge no provrsrons of any
applicable federal or state law, nor. any permlt ordinance, rule, order, or regulatron of any Party -
will 11m1t or restrict the ability of such Party to carry out its respectlve obllgatlons under or

contemplated by thlS Agreement
Section 8.14.' Severability.

The Parties hereto-speciﬁcally agree that in case any one or more :of the sections, -sub"sections
prov151ons clauses, or words of thrs Agreement or the appllcatlon of such sections, subsections, .
provisions, clauses, or words to any situation or circumstance should be or should be held to be,
for any reason, invalid or unconstitutional, under the laws or constltutrons of the State or the .
‘United States of Ame_rica,‘ or in contravention of any such laws or constitutions, such invalidity,
unconstitutionality, or contravention will not affect any other sections, subsections, provisions,
clauses, or words of this Agreement or the application of such actions, subsections, provisions,

- clauses, or words to any other situation or circumstance, and it is intended that this Agreement -
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will be severable and will be construed and applied as if any such invalid or unconstitutional
section, subsection, provision, clause, or word had not been included herein, and the rights and

obligations of the Parties hereto will be construed and remain in force accordingly.
Section 8:15. Waiver.

Notwithstanding anything'to the contrary contained in this Agreement, any' right ovr‘ remedy or
'any default under this Agreement, except the right of a Party to receive the payments from
another Party, which will never be determined to be waived, will be deemed to be conclusively
waived unless asserted by a proper proceeding at law or in equity within four (4) years after the
occurrence of such default. No waiver or waivers of any breach or default (or any breaches or
defaults) by'any Party hereto or of the performance by any other Party of any duty or obligation
hereunder will be deemed a waiver thereof in the future, nor will any such WaiVer or waivers be

deemed or construed to be a waiver of subsequent breaches or defaults of any kind, character or |

descnptlon under any circumstances.
Section 8.16. Venue.

It is specifically agreed among the Parties to this Agreement that in the event that any legal
~proceeding is brought to enforce this Agfeement or any provision hereof, the same Will be '
‘brought in the County in whlch the principal admlmstratlve offices of the Defendant or any one

Defendant are located
~‘Section 8.17. Succession and Assignment.
This Agreement is binding on and inures to the benefit of the Parties hereto and their respective
successors, representatives, and assigns. This Agreement may not be assigned by any Party

hereto without prior written notice to and approval by the other Parties, which consent may be

withheld without cause.
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- Section 8.18. Entire Agreement.-'

This Agreement, along with the other Program Documents, constitutes the entire agreement

among the Parties with respect to the matters described herein.

- Section 8.19. Applicable Law.

This Agreement will be :governed by and construed in accordance with the laws of the State, and
the obligations, rights, and remedies of the Parties hereunder will be determined in accordance

with such laws without reference to the laws of- any other state or Jurlsdrctlon except for

applicable federal laws rules and regulatlons ’

Section 8.20. Counterparts.

This Agreement may be executed in counterparts each of whrch w1ll be an or1g1na1 and all of ’ '

Wthh together will const1tute but one and the same 1nstrument

Section 8.21. Officers and Agents.

No officer or agent of the Parties is authorized to waive or mOdify- any provision of this :

Agreement. No mod1ﬁcat1ons to or rescission of this Agreement may be made except by a '

written document srgned by the Partles authonzed representat1ves

Sectio‘n 8.22. Recitals.

The Parties agree that the recrtals in thls Agreement are true and correct and are mcorporated into.

the terms of thlS Agreement
Section 8.23. Approval by Parties.. -
Each Party affirms that it has taken all necessary official action to approve this Agreement.

“page 76 of 80




Section 8.24. Goods and Services.

The Parties agree that the mutual commitments stated in this Agreement to provide operational, -
regulatory and implementation services in execution of the HCP and mutual discharge of the
Implementing Agreement constitute an agreement by each Party for providing goods and _
services to the other Parties, that payments due from the EAA and the mutual provisidn of goods
- and services are amounts due and owing under this Agreement, and that this Agreement is

subject to Chapter 271, Subchapter I, of the Texas Local Government Code.
Section 8.25. No Third Party Beneficiary; No Partnership.

This Agreernent is not intended to confer any rights, privileges or causes of action upon any third
Party other than the Parties to this Agreement. The relationship of the Parties under this
Agreement 1s not and will not be construed or interpreted to be a partnershlp, joint venture or
agency. The relat1onsh1p of the Parties will be an 1ndependent contractor relationship. No Party
‘will have the authority to make any statements, representations or commitments of any klnd,'or

to take any action, which will be binding on another Party.

IN WITNESS WHEREOF, the Parties hereto acting under authority of their respectlve

governlng bodies have caused this Agreement to be duly executed as of the Effective Date. '

Signatures continue on next page
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- EDWARDS AQUIFER AUTHORITY

Date: ovesfzenz

Date: - .O\V!.O3!J.O\é~ L |

Date:

CITY OF NEW BRAUNFELS

By:_ : _ . ' ~ ‘Date:,
Michael Morrison, City Manager - s '

ATTEST:

By: ' N ‘ " Date:.
Patrick Aten, Cxty Secretary o L

APPROVED AS TO FORM: -

By: - _ - Date_
Paul Isham, City Attorney - " : R

Signatures continue on next page
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EDWARDS AQUIFER AUTHORITY

By: . - Date:_

Karl J Dreher, General Manager

ATTEST:

By:__ : _ Date:

Jennifer Wong-Esparza, Assistant to Board Secretary

APPROVED AS TO FORM:

By: ' Date:

Darcy Alan Frownfe]ter General Counsel

CITY OF NEW BRAUNFELS

oW I

V{chael Morrisof, City Ivfanager

ATTEST:

APPROVED AS TO FORM:
_MMM M Date: ,QJ&?/H
City Attorney v 4

Signatures continue on next page
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* CITY OF SAN MARCOS

T _ vwesf2/y

Nuse PE. Yllty Manager

| ATTEST

By %’)%ﬂ@w’\/\  pwel2/30)n
Jamie Lee Pettijéhn, City QIerk & S ‘

:APPRO\VEgASTOFORM o .‘ | o o o
A =3 o t2fse )

Mlchael Cosentmo Clty Attorney

CITY OF SAN ANTONIO |
ACTING BY AND THROUGH ITS SAN ANTONIO WATER SYSTEM

By: _ , ___ Date:
Robert R. Puente Presndent/CEO ’

ATTEST

By: - , - Dater_
Becky Gonzalez, Executive Administrative Assistant

APPROVED AS TO FORM:

By: | . ‘ ' " Date:
Phil Steven Kosub Semor Water Resources Counsel : ‘

Signatures continue on next page
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‘ CITY OF SAN MARCOS

By ‘ : ' : Date:_
James R. Nuse, P.E.. City Manager _—

- ATTEST:

By ; Date:_

Jamie Lee Pettijohn, City Clerk

APPROVED AS TO FORM:

By: Date:

Michael Cosentino, City Attorney

CITY OF SAN ANTONIO : ' ‘
“ACTING BY AND THROUGH ITS SAN ANTONIO WATER SYSTEM

@ . Ir ek

Robert R. Puente, President/CEOQ

ATTEST:

By‘M‘ﬁ W | B Date‘: /Q/M///

- Becky Gonzaled/ExecutiveAdmidftrative Assistant

Phil Steven Kosub, Senior Water Resources Counsel_

APPROVED ST?(M: | ; v .
Ol s i

Signatures continue on next page

~ page 79 of 80



- TEXAS STATE UNIVERSITY - SAN MARCOS

W¥ Denise M. Trauth, President

BY:_M_A-_\_/@M — Date:f' //4/&012_
ATTEST: |

-
[

BYZMM " Date:_ ’/3/11'7
William Nance, Vice President for Finance and ‘ T
“Support Services, Texas State University-San Marcos '

APPROVED ASTOFORM: S

Diane Corley, Associate Genéral ?)unsel, Texas -
State University System S .
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Executed copy w1ll be provrded

when available.

J OINT FUNDING AGREEMEN T
FOR THE

| IMPLEMENTATION OF THE HABITAT CONSERVATION PLAN FOR THE
EDWARDS AQUIFER RECOVERY IMPLEMENTATION PROGRAM

THIS JOINT FUNDING AGREEMENT (“Agreement”) is made by and between the
EDWARDS AQUIFER AUTHORITY (“EAA”), a groundwater conservation district and -
political subdivision of the State of Texas, with its principal place of business located in San
Antonio, Texas, the GUADALUPE-BLANCO RIVER AUTHORITY (“GBRA”), a river
authority and political subdivision of the State of Texas, with its principal place of business
located in Seguin, Texas, the. SAN ANTONIO RIVER AUTHORITY (“SARA™), a river

| ~authority and political subdivision of the State of Texas, with its principal place of business

located in San Antonio, Texas, the CITY OF VICTORIA (“Victoria”), a home-rule city, a
municipal corporation, and a political subdivision of the State of Texas, with its principal place
of business located in Victoria, Texas, the CITY OF SAN ANTONIO, acting by and through
the CITY PUBLIC SERVICE BOARD (“CPS Energy”), with its principal place of business
located in San Antonio, Texas, the. GUADALUPE BASIN COALITION (“GBC”), an
association of chambers of commerce, governmental entities, and businesses in counties along
the Guadalupe and San Marcos Rivers, with its principal place of business located in New
Braunfels, Texas, and UNION CARBIDE CORPORATION (“Union Carbide”), a New York
corporation, collectively referred to as the “Parties™.

RECITALS -
WHEREAS ‘the EAA was created in 1993 by the Edwards Aquifer Authorlty Act of
May 30, 1993, 73 Leg., R.S., ch. 626, 1993 Tex. Gen. Laws 2350; as amended (“EAA Act”);

and

- WHEREAS, under Section 1.01 of the EAA Act, the EAA was created to, among other

things, sustain the diverse economic and social interests dependent on the Edwards Aquifer

(“Aquifer”) for water supply and effectively control the Aquifer to protect terrestrial and aquatic
life, domestic and municipal water supplies, the operation of existing industries, and the
economic development of the State of Texas; and-

WHEREAS, under Section 1.02 of the EAA Act, the EAA is a conservation and
reclamation district created by virtue of Article XVI, Section 59 of the Texas Constitution, and is
a governmental agency and body politic and corporate vested with the full authority to exercise -
the powers and to perform the functions specified in the EAA Act; and '

WHEREAS, the Aquifer has a hydrologrc interrelationship with the San Marcos Rrver
Comal Rrver Guadalupe River, San Antonio Rrver and Nueces Rrver among others and

WHEREAS under Section 1 08(a) of the EAA Act, the EAA has all the powers rights
and privileges necessary to manage, conserve, preserve, protect increase the recharge of, and
prevent the waste or pollution of the Aquifer; and :
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WHEREAS under Sectron 1. 11(d)(9) of the EAA Act, the EAA may hold permrts under : |

‘ federal law pertalnrng to the Endangered Spec1es Act of 1973 (“ESA”) and

WHEREAS,; under Section 1. 14(a)(1) (2) (6) -and (7) of the EAA Act the EAA. is .
required to manage withdrawals from the Aquifer to protect the water quahty of the Aquifer,
protect the water quality of the surface streams to which the Aquifer provides springflow (i.e.
Comal River and San Marcos River), protect aquatic and w11d11fe habltat and protect specres that -

are designated as threatened or endangered under the ESA;* and

WHEREAS, under Sectlon 1.14(h) of the EAA Act the EAA 18 requrred to 1mp1ement

and enforce water management practrces procedures, and methods to ensure that, not later than -

December 31, 2012, the continuous minimum springflows of the Comal Sprmgs and the San

Marcos Spnngs are maintained to protect endangered and threatened species to the extent*
required by federal law and to achleve the purposes noted 1mmed1ately above in Section 1. 14(a) .

and
WHEREAS, in 2007 in Section 12 of S.B. 3, the Texas Legislature added Section 1.26A
to' the EAA Act which, among 'other things, required the EAA to cooperatively develop’ a

“recovery implementation - program for the federally-listed threatened or endangered species
associated with the Aqulfer through a consensus-based process in conjunction with appropriate.

federal and state agenc1es and other 1nterested stakeholders and

WHEREAS, thls recovery implementation program” has - come to be known as the '

Edwards Aquifer Recovery Implernentatron Program (“EARIP”) and has been underway since
2007; and : : _

WHEREAS, under Section 1.26A(b), (c), and (d) of the EAA Act, the EARIP is to

develop a “program document” that may be in the form of a habitat conservation plan (“HCP”)

- used in issuance of an incidental take permit (“ITP”) under Section 10(a) of the ESA; and

WHEREAS under Section 1.26(a) of the EAA Act the EARIP is to deliver the program' :

documents to the EAA for review, approval, and implementation; and -

! In particular, a permit that-the EAA is authorized to hold under Section 10(a) of the ESA is an “incidental take -

permit” which authorizes the “take” of federally-listed endangered species under certain circumstances .if the
permittee is engaged in an otherwise lawful activity.

~? Those species are: (1) the fountain darter (Etheostoma fonticola); (2) the Comal Springs riffle beetle (Heterelmis
comalensis), (3) the Comal Springs dryopid beetle (Stygoparnus comalensis); (4) the Peck’s cave -amphipod
(Stygobromus pecki), (5) Texas wild rice (Zizania texana); (6) the Texas blind salamander (Eurycea rathbuni); (7)
the San Marcos gambusia (Gambusza georgei); and (8) the San Marcos salamander (Eurycea nana). ‘

3 These federally-required “continuous minimum spnngﬂows have not yet been officially quantified but are

. currently being done so under the auspices of the Edwards Aquifer Recovery Implementatron Program

* For purposes of determining those species that are. “associated with the Aquifer” under Section 1.26A, it has been '
determined that, in addition to the species identified in note 2 infia, the following non-listed species should also be
included under the recovery implementation program: (1) the Comal Springs salamander (Eurycea sp.); (2) the. .

Edwards Aquifer diving beetle (Haideoporus texanus); and (3) the Texas troglobltlc water slatet (Lirceolus smzthzz)
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WHEREAS, under Section 1.26A(d)(3) of the EAA Act, the program documents are
required to be approved and executed by the EAA and the other appropriate federal and state
agencies not later than September 1, 2012, and are to take effect December 31, 2012; and

WHEREAS, the program documents are expected to be delivered to the EAA and the
other prospective applicants’ for the ITP in November 2011 with the view towards filing the ITP
application with the U.S. Fish & Wildlife Service (“Service”) in late 2011/early 2012 so that the

application has a reasonable prospect of being processed by the Service by September 1,2012; - .

and

WHEREAS, the EARIP desires for the EAA to manage and oversee the 1mplementatlon
of the HCP; and 4

WHEREAS the average annual cost for unplementrng the HCP during the expected
fifteen year term of the ITP i is estimated to be approximately $20,000,000; and

WHEREAS, the only means the EAA has to fund the implementation of the HCP is
through aquifer management fees it assesses under Section 1.29 of the EAA Act on holders of

- groundwater w1thdrawa1 permits issued by the EAA; and

WHEREAS, the implementation of the HCP benefits the Parties, and because the
Aquifer has a hydrologic interrelationship with the Guadalupe, San Antonio, and Nueces River
Basins, the Parties desire to enter into this Agreement setting forth the terms and conditions
under which the Parties will contribute funds to the EAA for the implementation of the HCP; and

WHEREAS, under Section 1.11(d)(2) and (4) of the EAA Act, the EAA may enter into
contracts and receive gifts, grants, awards, and loans for use in carrying out its powers and dutles
under the EAA Act; and :

WHEREAS, thrs Agreement concerns the performance of governmental functions and
services; and : :

WHEREAS, it is in the public interest that the Parties enter mto this Agreement to share
the costs of implementing the HCP as provided herein.

- NOW, THEREFORE, for and in consideration of the mutual promises and benefits
contained herein, the sufficiency of which is hereby acknowledged, the Parties agree as follows:

1.0 - Authority to Enter in this Agreement. Each Party warrants and represents the
legal authority to enter into this Agreement. If applicable, and within ten days after its adoption,
each Party agrees to furnish to the EAA a certified copy of the resolution or other appropriate
document duly adopted by the respective governing bodies or other corporate entity approving

* In addition to the EAA, theé other prospective applicants at this time are the City of New Braunfels, the City of San
Marcos, the Texas State University, and the City of San Antonio through its San Antonio Water System Board of ,
Trustees.
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~ this Agreement and ' authorizing . the named signatories to " this Agreement 'to- execute the
Agreement on behalf of itheir respective entity. . S :

2.0 Purpose The purpose of this Agreement is to provide the terms and condltrons

- under which the- Partles agree to provrde funding to the EAA for the 1mplementat10n of the HCP

30  Term. The term of this Agreement is effectlve and commences on January 1,
2013, and terminates.on the earlier of: (1) December 31, 2027; or (2) when terminated under the 8
prov151ons of Section 11 0. ,

4. 0 Costs. (a) No later than March 1 of each calendar year durmg the term of the -
Agreement, the following Partles wrll remrt to the EAA the followmg amounts for the
nnplementatlon of the HCP: '

GBRA: ©  '$ 400,000

SARA: $ 25,000
- Victoria: $ 5,000
CPS Energy: $ 100,000
GBC: : $ 5,000
,Union Carbide: $ 200,000

(b) GBRA s and Umon Carbide’s commitment to remit annually $400,000 and
$200,000, respectively, to the EAA under this Agreement is only for implementation of the HCP
as approved by a consensus of the Edwards Aquifer Recovery Implementation Program Steerlng
Committee.

- (c) - The amounts remitted. to the EAA by GBRA and Union Carbide under this

Agreement may increase by an amount not to exceed 2% over the prior year’s amount for a

- calendar year during the term of this Agreement. Any increase must be based on an increase in -
the costs of implementing the HCP. The amount of any increase will be equal to the percentage

_ increase in HCP implementation costs as certified by the EAA based on the annual budget for the
implementation of the HCP for the next calendar year as approved by the Board of Directors of
the EAA. Similarly, the amounts remitted to the EAA by GBRA and Union Carbide under this
Agreement may decrease from the prior year’s amount. Any decrease must be based on a

~ decrease in the costs of implementing the HCP. The amount of any decrease will be equal to the
percentage reduction in HCP implementation costs as certified by the EAA based on the annual
HCP implementation budget for the next calendar year as approved by the Board of Directors of
the EAA. The amount paid by any other Party other than GBRA and Union Carbide is not

- subject to being adjusted pursuant to this subsection. Except as provided in subsection (b) of this
section, unless terminated under the provisions of Section 11.0 hereinafter, in no event may the
amount paid by a Party be less than the amount spec1ﬁed in subsectron (a) of this sectlon '

5.0 Obllgatlons of the EAA

- - 5 1 Upon recelpt of any funds from the Partles under this Agreement the
EAA will promptly deposit the funds in the HCP: Program Account. - - : .
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: 5.2 The EAA may expend funds from the HCP Program Account only for the
purpose of implementing the HCP. ' :

53  The EAA will submit to the Parties the relevant portions of its written
monthly unaudited financial statements and the annual report to the Service documenting the
implementation of the HCP. The EAA will also respond to requests for additional information as
the Parties may from time to time make. s -

5.4  The EAA shall provide the other Parties with written documentation if the
acquisition of sufficient alternative funding is secured such that continued funding by the Parties
under this Agreement is no longer necessary for the implementation of this HCP.

6.0 - Contacts. The contact person for all matters and communications relating to this
‘Agreement are as follows:

For the EAA: Mr. Karl J. Dreher
General Manager
Edwards Aquifer Authority
1615 N. St. Mary’s St.
San Antonio, Texas 78215
(210) 222-2204

For GBRA: W. E. West, Jr.
General Manager
933 E. Court Street
Seguin, Texas 78155
(830) 379-5822

For SARA: Suzanne B. Scott
General Manager
100 East Guenther St.
San Antonio, Texas 78204
- (210) 227-1373

For Victoria: Jerry James :
Director of Environmental Services
PO Box 1758 . '
Victoria, Texas 77902
361-485-3230

For CPS Energy: Kim R. Stoker :
: Director, Environmental Planning Compliance & Sustainability
145 Navarro ' ' '
San Antonio, Texas 78296
(210) 353-2929
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For GBC: ‘"Thomas Taggert
o o " Chairman
“P.O.Box 311417 :
New Braunfels, Texas 78131 1417 -
_ (830) 625-2385

For Union Carbide: Brad Fedorchak S
' - Vice President Union Carbide Corporatlon and
- Director of Operations Seadrrft Slte ‘
P.O. Box 186
- Port Lavaca, Texas 77979
' ‘(361) 5'53-22'66

A Party will give prompt written notice to the other Partres of any change in the1r respectlve_
contact person or the1r contact 1nformat10n

7.0 Notlces 'Any notice to be glven under this Agreement must be in writing. The
notice shall be deemed given when mailed, postage prepaid, or hand dellvered to the contact
person specified in Section 6.0, or his or her SUCCESSOT. : ’

8.0 En‘tire Agreement; Amendments. This Agreement contains the entire agreement

- and understanding between the Parties. Any oral representations, modifications, or amendments
concerning this Agreement shall be of no force or effect unless contained in a subsequent
writing, signed by the party to be charged.

9.0 . Governing Law; Venue. This Agreement shall be construed in accordance with
and governed by the laws of the State of Texas. Venue for any legal action or lawsuit concernmg_
this Agreement shall lie exclusively in Bexar County, Texas. : :

- 10.0 Binding Effect Thrs Agreement shall be bmdmg upon and inure to the beneﬁt of _ ”
the Parties hereto and their respective successors and assigns. No Party may assign any of its
rights, nor delegate any of its duties, hereunder without the prior written consent of the other
Parties.

11.0  Termination. (a) A Party’s funding commitment -under this Agreement
terminates only if: v L o

(1) the EAA is in receipt of funds for the unplementatron of the HCP that
fully replace the need of the EAA to assess any aqulfer management fees pursuant Section 1.29..
of the EAA Act for this purpose, and the Party gives 30-day written notice to the EAA of its
intent to terminate its fundmg commitment under this Agreement or - _

(2) one half or more of the Parties reasonably determme based on an audit

performed under Section 13.0, that the funding for the purpose of implementing the HCP under
this- Agreement is not being spent to accomplish its intended purpose. Termination of this -
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- Agreement under this subsection (a)(2) shall be effective upon 30-days written notlce to the EAA
. of such a determmatmn : _ S

(b) ‘Upon receipt by the EAA of the notice under subsection (a)(1) of this section, this
Agreement relative to that Party shall then be deemed terminated as a matter of law.

12.0  Validity. The invalidity of any provision of this Agreement shall not affect any
other provision, which shall remain in full force and effect. Nor shall the invalidity of a portion -
of any provision of this Agreement affect the balance of such provision.

- 13.0 Right to Audit. The Parties remitting funds under Section 4.0, or their designated
agents, shall have the right to audit, at any time and upon reasonable notice, the EAA’s records
and associated documents relating to this Agreement. Such right to audit shall be for the
determination of the accuracy and validity of the Parties’ funds provided to the EAA under this
Agreement and for Verlfymg comphance with other terms and cond1t1ons of this Agreement.

IN WITNESS WHEREQF, the Parties have executed this Agreement and it is effective -
as prov1ded above in Section 3.0. , '

FOR THE EDWARDS AQUIFER AUTHORITY:

‘ Karl J. Dreher N _ | _ Date
General Manager
ATTEST: APPROVED AS TO FORM:
Jennifer Wong-Esparza ' Darcy Alan Frownfelter -
Assistant to Board Secretary General Counsel - -

Signatures continue on next page
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’F.OR THE GUADALUPE BLANCO RIVER AUTHORITY:

‘W_E. West, Jr.
General Manager

‘ATTEST:

Cricket Dietert -

Executive Assistant to the General Manager

Date - ,

APPROVED AS TO FORM:

Bruce Wasinger
General Counsel

FOR THE SAN ANTONIO RIVER AUTHORITY:

Suzanne B. Scott
General Manager

ATTEST:

Stephen T. Graham, P.E.
Assistant Secretary

FOR THE CITY OF VICTORIA:

Charmelle Garrett
City Manager

ATTEST:

Scarlett Swoboda
City Secretary

Date

APPROVED AS TO FORM:

David Ross

~ General Clounsel

Date -

APPROVED AS TO FORM: -

Thomas Gwosdz
City Attorney

Signatures continue on next page
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FOR THE CITY OF SAN ANTONIO ACTING BY AND THROUGH THE CITY
PUBLIC SERVICE BOARD:

Doyle N. Beheby | ' | Date

President and Chief Executive Officer '

ATTEST: | APPROVED AS TO FORM:
~ Carolyn Shellman ‘ ' Curt Brockman

Secretary to the Board, EVP & General Counsel ~ Director & Senior Counsel

FOR THE GUADALUPE BASIN COALITION:

" Thomas Taggert _ ' Date
Chairman ’

ATTEST:

Roger Biggers
Secretary/Treasurer

FOR THE UNION CARBIDE CORPORATION:

Brad Fedorchak , Date
Vice President Union Carbide Corporatlon
and Dlrector of Operatlons Seadrift Site

ATTEST: APPROVED AS TO FORM:

Annie Ramirez Paul Bork

* Administrative Assistant Counsel
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Deparntment of the Interior OMB Control No. 10¢8-00M

a1 o U.S. Fish and Wildlife Service Expirs 1231 2013
@ Federal Fish and Wildlife Permit Applieation Form

Return to: U.S. Fish and Wildlife Service (USFWS) Type of Activity: Native Endangered and Threatened Specles -

Incidental Take Permits Assoclated with a Habitat
Conservation Plan (HCP)

_Complc:c Sections A or B, and C, D, and E of this application. U.S. address may be required in Section C, see instructions for details.
See attached instruction pages for information on how to make your application complete and help avoid unnecessary delays.

A. Complete if applying as an individual

La. Last name 1.b. First name Te, Middle name or mitial I.d Suffix
LT'. Dalc of binh (mm/ddlyyyy) 3. Socsal Security No. 4. Occupation 5. AMaON DOTNE DUSIeSS & (Sct INSTUCOons)
16.a 7ekpime number 6.b. Alternate ielephone nwnber 8.c. Fax number §6.d. E-mail address

, tribe, or institution

A i iNeSS, agency, tibe, or mstittion
roundwater Conservation District

r.u Principal officer First name [4°c_ Principal officer Middic name/ intial m 3u

Kan J.

6. Pnmary contact
eral Manager
.a. Business telcphone aumber 7.b. Altemate telephone number 7.c. Business fax number 7.d. Business c-man agdress
10-222-2204 0-292-1047 210-222-9869 Ikdreher@edwardsaquifer.org
licants complete address information

Yy (Street ess; Apartment #, Suite #, or Room #; no P.O. Boxes)
1615 N. S1. Mary's Street

0. City l.c. State L.d. Zip code/Postal code: |.e. County/Province 1.£. Country
San Antonio X 78215 exar County U.S.A.

2. Mailing if diffcrent than physical address; mclude name of contact persont if applicable)
Same as physical address

E®. City 7.c. Statc 2.4 21p code/Postal code; re. County Provinee T unuy

D. All applicants MUST complete
I Afach check or money order payable ©0 the U.S. FISH AND WILDLIFE SERVICE in the smount indicated on pages 2-3. Federal, tribal, State, and local

government agencies, and those acling on behalf of such agencies, are exempt from the processing fec  attack documentation of fee exempt siams as outlined in
instructions, (50 CFR 13.11(d))

2 Do you have or have you cver had any Federal Fish and Wildlife permits?
Yes lfyes.lism:enumherofmemstmempamitywhwehe{dmm:mmapp!ymstomnewu-mue No E

3 Cernfication: | hereby certi

oNo3j 2\
Date of signature (mmv/dd/yyyy)

ink) of applicant/person responsible for penmit (No photocopied or stamped signatures)

Please continue to next page
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OMB Control No. 1018.7m0z

Department of the Interior !
o g e U.S. Fish and Wldlife Service ot 12881 203
@ Federal Fish and Wiidlife Permit Application Form
ik Dov e st okloo s
Return to: LS. Fish and Wildlife Service (USFWS) Type of Activity: Native Endangered and Threatened Species -

Incidental Take Permits Associated with a Habitat
Conservation Plan (HCP)

Complete Sections A or B, and C, D, and E of this application. U.S. address may be required in Section C, see instructions for details.
See attached instruction pages for information on how to make your application compliete and help avoid unnecessary delays.

Complete if applying as an individual

A.

1.2 Last namc Tb. Furst name L.c. Middic name or initial 1.d. Suffix
|7 Date of burth (mavadyyyy) 3. Social Secunity No 4. Occupation 3. AMabON Do bUsINess as (se¢ NSIucaons)
lmelephone number 6.b. Allemate telephone number c Fax number 6 E-mail address
IB. Complete if applying on behalf of a business, corporation, public agency, tribe, or institution

(5. Namc of business, agency, tribe, or institution | b. Domg business as {dba)

See Aftached Sheet San Antonio Water System

2. Tan denuficaton no. 3, Description of business, sgency, tribe, or institution

74-2632530 Municipal water, wastewater and reclaimed water utility

(4., Principal officer Last name 4.5. Principal officer First name A< Principal officer Middle name/ initial | 4.d. Suffix

#uente IRoben IR' |Nl A

3. Principal officer uile 6. Primary contact
resident/Chief Executive Officer |Dr. Calvin Finch, Director -Water Resources
7.8, Business telephone humber |7 b Alcmaic telcphone mumber 7.c. Busmess fax number 74, Business e-mail a0dress
10-233-3649 210-233-3670 210-233-5339 clinch@saws.org

All applicants complete address information
; Apartment #, Swte #, or Room #, no P O. Boxes)

L.c. Sate 1 d. Zip code/Postal code” 1.e. County Province T.€, Country
TX 78298 Bexar USA

than physical address; include name of contact person if applicable)

Xy z!uy 2.c. State |2 d. 2|p code/Postal code: F.a County Province Fﬂumy

All applicants MUST complete

D.

1, Attach check or money order payable to the U.S. FISH AND WILDLIFE SERVICE in the amount indicated on pages 2.3 Federal, tribal, State, und Jocal
govertunent agencies, and those acting on behalf of such agencies, are exempt from the prc g fee  atrach d, tation of fee exempt status as outlined in
Instracti (S0CFR 13.01(dp

b4 Do you tly have or have you ever had any Federal Fish and Wildhife peomits”? E

No

Yes fyes, list the number of the most current penmit you have held or that you are applying to renew ne-issue o

Certfication: | hereby certify that [ have read and am familiar with the regulabons contaned in Title 50, Part 13 of the Cade of Federal Regnlamms and the other
applicable parts in subchapter B of Chapter § of Title 50, and | cerufy that the mformation submitied n this apphication for a pennit 1s complete and accurmte to the
best of my knowledge and betief_ | mdﬂs\#l any false statcnent herein may subject me 10 the cnmanal penaltes of 1B US C 1001

(4
Signamre (in blue -nk) of applicant/person responstble for permit (No photocopied or stamped signatures) ete of signature (mm/dd/yyyy)
Please continue to next page See AhachodShaet

Form 3-200-56 Rev. October 2010 Page 1 of 16



Attachment

Section B. 1.a Name of business, agency, tribe or institution

City of San Antonio By and Through its San Antonio Water System

Section D. 2 Do you currently have or have you ever had any Federal Fish and Wildlife permits?

Owner of a tract of real property purchased from Forestar (U.S.A.) Real Estate Group, Inc. and
used for water storage tank and related infrastructure subject to a Declaration of Restrictions
imposed by USFWS Permit Number TE-102437-)



Department of the Interior OMB Control No. 1018-00%4
U.S. Fish and Wildlife Service Expires 12131 2013 ‘

Federal Fish and Wildlife Permit Application Form

Return to: U.S. Fish and Wildlife Service (USFWS) Type of Activity: Native Endangered and Threatened Species —

Incidental Take Permits Associated with a Habitat
Conservation Plan (HCP)

~Complete Sections A or B,and C, D, and E of this application. U.S. address may be required in Section C, see instructions for details.
See attached instruction pages for Information on how to make your application complete and help avoid unnecessary delays.

A. Complete if applying as an individual

.2. Last name 1.b. First name T.c. Middic name or initial |.d. Suffix
[Z-Date of birth (movddryyyy) 3. Social Secumty No. 4. Occupaon 3. AMIAloW DOWng DUSINess 15 (s¢ MSoICaons)
f.a. Telephone number 6.b. Alternste telephone number 6.c. Fax number .d. E-mal address
IB. C on behalf of a ncy, tribe, or institution

1.b. Downg business as (dba)

ity of New Braunfeis City of New Braunfels

1 3. Description of business, agency, tnbe, or institution
Municipality
ltmnml ‘officer First name A< Principal officer Middle name/ il |40 Sultx |
Mich

ants complete address information
¥, Suike #, or Room #, no P O, Boxes)

Lc, State 1 d Zip code/Postal code: L.e County/Province 1Lt Country
TX 78130 Comal United States

address; include name of contact person if applicable)

?.b. City “TZ< Statc 2.0. Zip code/Postal code: ¢, County Province F.T&my

D. Al applicants MUST complete
L Attach check or money order payabic ¢ the U.S. FISH AND WILDLIFE SERVICE in the amount indicated on pages 2-3  Federal, tnibal, State, and local
govemment agencics, and those acting on behalf of such agencies, are exempt from the processing fee  attach documentation of fee exemp status as outtined in

instructions. (S0 CER 13.11(d))

Yes E(fyu.lmm:mh:rofmumostammwmilyouhveheid«tbnyoumapplmgwmmuqsuc: Non

3 Cerufication: | berebycetifi:nfve read and am familiar with the regulations contained n Title 50, Part 13 of the Code of Federal Regulations and the other
B

applicable parts in su Chapter 1 of Tite 50, and | ferufy that the information submitied m this appbcation for a peramt is complete and accurate to the
best of my knowledge p8d belief] ﬁd any herein may subject me to the cruminal penalties of 18 US C. lfll
2 1\

?ﬁnm (in bluc'ink) of applicdfivperson resgonsible for permit (No photocopicd or stamped signatures) te of signature (mm/dd/yyyy)

i @B V4 Plense continue to next page

Form 3-200-56 Rev. October 2010 Page 1 of 16




Department of the Interior OMB Conerol No. 10180094

e U.S. Fish and Wildhife Service Bviw 1231 20
Federal Fish and Wildlife Permit Application Form
shigk here for rowem addresscs
Return to: LS. Fish and Wildlife Service (USFWS) Type of Activity: Native Endangered and Threatened Species -
Incidental Take Permits Associated with a Habitat
Conservation Plan (HCP)

Complete Sections A or B, and C, D, and E of chis application. U.S. address may be required i Section C, see instructions for details.
Sec attached instruction pages for information on how to make yoor application complete and help avoid unnecessary delays.

A. Complete if applying as an individual

8. LASt name 1.5. First name 1 ¢. Middic name or minal T.d. Suflx
?‘. Date of birth (mm ddyyyy) 3 Socisl Sccurity No, 4. Occupation g ATRIBUOW DO DUSMESs a5 (5e€ MITUChons)
6.8. Telephone number 6.b. Ahemnate telephone sumber 6.c Fax numbey IZ.I E-mai! address

lic agency, tribe, or {nstitution

N/A

]mm of business, agency, thbe, or mstiution
City Government

4. Prncipel officer First name c. Principal officer Middle name.

Lb. City 1 ¢ State 1 d. Zip code/Posia) code: I.e. County: Province T Country
San Marcos TX 78629 Hays USA

2o Maibing Address (m‘ wde if difierent than addresy; include name of contact person 1f applicable)

E® Cny 2.c. Staie 2.0 Zip codc/Postal code ‘P-E.e. ‘ounty: Province r'.r. Country
D. All applicants MUST complete

I Attach check or money order payable to the U.S. FISH AND WILDLIFE SERVICE in the amount indicated on pages 2-3 Federal, tribal, State, and Jocal
govermnment agencies, and those acting on behalf of such agencics, are exempt from the processing fec  atrach documentation of fee exempt status as outlined in

instructions. (50 CFR 13.11(d)) _

2 Do you currently have or have you cver had any Federal Fish and Wildhfe permns?
Yes rya.lm&emberorunmoslmmmnyouhmeheldormuyoumapply:mtouncwmssue ,‘NoE
3 Cernfication [ hereby certify that | have read and am familiar with the regulations contamed 1n Tile 50, Part 13 of the Code of Federal Regulations ang the other

applicable parts in subchapter B of Chapter I of Title 50, and | certify that the nformation subnnitied in thus apphication for a pernit 1s completc and accurate to the
best of my knowledge and belief ) understand that any false stateanent herein may Subject me (o the cnmanal penaltes of 18 U.S.C 1001

220/ 1

{in blue ink) of apphcant/person responsible for permit (No photocopied o siamped signatures) Date of signature’ (mnV/dd/yyyy)
Please continue to next page

Sy
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Department of the Interior OMB Contal No. 1018. 0074

ranathgyrs U.S. Fish and Wildlife Service Expices 1231 2013 ‘

@ Federal Fish and Wildlife Permit Application Form
cleck lor g cklresss

Return to: U.S. Fish and Wildlife Service (USFWS) Type of Activity: Native Endangered and Threatened Species -

Incidental Take Permits Assoclated with a Habitat
Conservation Plan (HCP)

Complete Sections A or B, and C, D, and E of this application. U.S. eddress may be required in Section C, see instructions for details.
See attached Instruction pages for information on how to make your application complete and help avoid unnecessary delays,

A. Complete if w an individual

1.a. Last name 1.b, First name L.c. Middie name or mitial Td Suffix |
Tﬁu of bitth (mavddlyyyy) 3 Social Secunity No. 4- Occupation 3 Affiliation Doing business 5 (se¢ MsoUCHONS)

6.a. Telephone number 6.b. Alternate telephone aumber 6.c. Fax aumber ]6.d. E-mail address

B. Cogﬂe_te if applying on bebalf of a busi ratio blic agency, tribe, or institution

1.5. Name of business, agency, wibe, or institution 1b. Doing business as (dba)
Texas State University-San Marcos
2. Tax wdentification o, 3. Descaiption iNCSS, agency, hbe, Or mMstution
746002248 Public University
(42, Principal officer Last name 4.5, Principal officer First name c. Principal officer Msddle name/ mimal 4.4, Sufix |
Trauth Denise Fvn Dr.
6. Primary contact
iliam Nance, Vice President Finance & Support
[7.<. Business fax mamber 7.d. Busiess exmail address
512/245-2033 vpfss@TXSTATE EDU

licants complete address information

Tx 78666 Hays USA
t than cal address; inchude name of contact person if applicable)

Eb Gy 2.c. State 2.d. Zip code/ Postal code r—e County Province —rTomuy

D. All applicants MUST complete
L Ateach check or money order payable w the U.S. FISH AND WILDLIFE SERVICE in the amount indieated on pages 2-3. Federal, wribel, Staic, and local
government agencies, and those acung on behalf of such agencies, are exempt from the processing fee  atnrch docsmentation of fee exempt status as outhined in

instructions. (50 CFR 13.1(d))
2 Do you currently have or have you ever had any Federal Fish and Wildlife permits? /73 2 vo)S LW D10 CORLS ATTHG UB'T’S' ﬁ:’
Yes If yes, list the number of the most curvent permut you have held or that you are applying o renew/re-issuc: HAVE Sacho 1o, A) No n
3. Cerufication: | hereby certify dhat | have read and am familiar with the regulanons contamed in Tidde 50, Part 13 of the Code of Federal Regulations and the other

applicable parts in subckapter B of Chapter | of Title $0, and 1 cesufy that the information submitted in this spplication for & permit is complete and accurate to the
best of my knowledge and belief | understand that any statement herein may subject me 0 the cnminal penaltes of 18 U.S.C. 1001.

- 01/ atl30 12,
UV Stgnature (in hluc ink) of applicant/person responsible (or permit (No photocopied or stamped signatures) Date of signature (mmv/dd/yyyy)

Please continue to next page

1.d. Zip code/Postal code: 1.c. County.Province I T.L County
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¥* See page 15 for additional instructions on completin; the above form. See page 16 for information on the Papwrwork
Reduction Act, Privacy Act, and Freedom of Information Act aspects of this application form.

ALL APPLICANTS COMPLETE SECTION E. Provide the information outlined in Section E. on the following
pages. Be as complete and descriptive as possible. Please do not send pages that are over 8.5” x 11", videotapes, or DVDs,

CIDENTALT RMITS
H NSERVATION P

Have you obtained all required Federal, tribal, State, county, municipal or foreign governmeat approval to conduct the
activity you propose? Please be aware that there may be other requirements necessary to conduct this activity such as an import
permit, collection permit, permission to work on Federal or tribal lands, Federal bird banding permit, Corps of Engineers permits,
Environmental Protection Agency NPDES permits, tribal, State, county or municipal permits, etc.

] Yes. Provide a copy of the approval(s). List the Federal agency, tribe, State, county, municipality or foreign countries
involved and type of document required. Include a copy of these documents with the application.

1 have applicd. List the Federal agency, tribe, State, county, municipality or foreign countries involved and type of
documents required. Provide the reasons why the permits have not been issued

[ Not required. The proposed activity is not regulated.
Application Processing Fees
You may update your name, address, telephone number, fax number, or e-mail address in your current application package on file at
any time. These changes are considered an administrative change, and no application processing fee is required. If you wish to make
an administrative change, please fill out page 1 and indicate the information that you are updating. Then check the box below, provide
your permit number, and send the completed pages 1-2 to the appropriate Regional Office (see attached list).

[0 Administrative change for permit number:

If you wish to make changes other than an administrative change, then an application processing fee is required as described below.

The application processing fee for a new Incidental Take permit, or to renew substantively amend an existing valid permit (with major
changes) is $100. If permit amendment (with minor changes) is required at a time other than renewal, the processing fee is $50. For
additional information on the application processing fee and the requirements to qualify for a fec cxemption, plcasc see the instructions
for section D. on page 15,

If the information in your current application package on file has changed in a manner that triggers a substantive amendment or a
change not otherwise specified in the permit, then you must apply for a substantive amendment to your valid permit. For example,
such major changes may include changes in Jocation, activity, amouat or type of take, or species to be covered by the permit. Please
contact our Ecological Services Field Office located closest to your proposed activity for technical assistance in making this
determination. The contact information for our Ecological Services Field Offices can be found on the U.S. Fish & Wildlife Service's
(Service) office directory web page at hitp: www.fivs.zov oftices/directory listofficerap. hunl,

Check the appropriate box below and enclose check or money order payable to the U.S. Fish and Wildlife Service in the amount of

@fSIOO [or Ofee exempt (artach justification if required)] for a new permit. Use Option L. below to provide the required
information,

OR
O 5100 [or Ofee exempt (attach justification if required)] to renew or substantively amend my existing valid permit (wirh
major changes) using my current application package on file. Use Options L. and 11, below to provide the required
information, Please indicate the information that you are changing.

OR

Form 3-200-56 Rev. October 2010 Page 20f 16



O$100 [or Ofe_e exempt (attach justification if required)] 1o renew/re-issue my existing valid permit (without changes) using ‘
my current application package on file. Use Option II1. below to provide the requested information.

OR

QO $50 [orQO fee exempt (attach justification if required)) to amend my existing valid permit (with minor changes) at a time
other than permit renewal. Use Options 1. and I1. below to provide the required information. Please indicate the information
that you are changing.

Please check the type of amendment you are requesting

[CJadd species (specify)

[[Jadd new activity with previously permitted species (specify)
[J add a geographic area [Jchange in personnel
CJother (specify)

If this application includes transfer or succession of a valid Incidental Take permit, please check the box below:

DI Tcansfer or succession of a valid Incidental Take permit associated with a HCP using the current application package on
file. No application fee is required.

Application Processing

To expedite a final decision on your application, you are urged to coordinate with us as soon as possible for guidance in

assembling a complete application package. If you are renewing or amending a valid permit, your complete application

package must be received at least 30 days prior to the expiration of the valid permit. The following estimates of application .
processing time begin with our acceptance of a complete permit application package and do not include any time required for
requesting clarification or additional information about your application

The time required to process an application for an Incidental Take permit will vary depending on the size, complexity, and impacts of
the HCP involved. Procedurally, the most variable factor in application processing is the level of analysis required for the proposed
HCP under the Nationa!l Environmental Policy Act (e.g., whether an application requires preparation of an Environmental Impact
Statement, Environmental Assessment, or whether a categorical exclusion applies), although other factors such as public controversy
can also affect application processing times. The tasget processing timeline from when we acoept a compiete application package lo
our final decision on a permit application is: up to 3 months for low-effect HCPs (with a 30 day public comment period), 4 to 6
months for HCPs with an Environmental Assessment (with a 60 day public comment period), and up to 12 months for HCPs with a 90-
day comment period and-or an Environmental Impact Statement - assuming that the applicant is responsive to the Service’s request for
information and/or clarification, and the application adequately addresses permit issuance criteria. Although not mandated by law or
regulation, these targets are adopted as U.S. Fish & Wildlife Service and National Marine Fisheries Service (NMFS/NOAA Fisheries)
policy and all offices are expected to streamline their Incidental Take permit programs, and to mect these targets to the maximum
extent practicable.

The information provided in your permit application will be used to evaluate your application for compliance with the Endangered
Species Act, its implementing regulations (which may require a 30, 60, or 90 day public comment period), and with U.S. Fish and
Wildlife Service policy. Receipt and possession of a permit under the Endangered Species Act should be regarded as a privilege, as
we must balance permit issuance with our duties to protect and recover listed species.

Up-to-date annual reports and any other required reports under your valid permit(s) must be on file before a permit will be considered
for renewal, re-issuance or amendment.

If your activitics may affect species under the authority of the National Marine Fisheries Service (NMFS/NOAA Fisheries), then you
may nced to obtain a separate permit from that agency. In addition we share jurisdiction with NMFS/NOAA Fisheries for sea turtles
(e.g., we evaluate applications for permits to conduct activities impacting sea turtics on land, and NMFS/NOAA Fisheries evaluates
applications for permits to conduct activities impacting sea turtles in the marine environment). To apply for a permit to conduct
activities with sea turtles in the marine environment or other species under NMFS/NOAA Fisheries jurisdiction, please contact them
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NTALT. PERMIT APPLICA

Yonu have 4 options for providing the required information for an Incidental Take permit application,

ake P tication: nl. New Incidental Take Permit & Supplementary Information for Renewal or
Amendment of an Existing Valid Permit (With Changes).

General permit regulations for the U.S. Fish & Wildlife Service can be found at 50 CFR 13. Regulations for an Incidental Take permit
under the Endangered Species Act can be found at 50 CFR 17.22(b)(1) for endangered wildlife species and 50 CFR 17.32(bX1) for
threatened wildlife species.

. i : - . . : ;
13.23(d)). Any change in the language of the Certification Notice must be reviewed by the Department of the Interior, Offfice of the
Solicitor and approved by the U S. Fish & Wildlife Service. The same person who signs in box D. on page 1 of the application must
sign the certification.

If the information in items A. - D. below is already provided in your final HCP (or Implementing Agreement, if applicable), then you
do not have to provide it here. Instead, check the box below and usc the spaces provided in items A. - D. to indicate the page numbers
in your HCP or Implementing Agreement that provide the requested information,

I'am not providing the following information for items A. - D. as part of my Incidental Take permit application,
because it is already provided in my final HCP or Implementing Agreement (copy attached or already submitted).

If the requested information in items A. - D. is not provided in your final HCP or final Implementing Agreement, or you are using
Option 11 to renew or amend your existing valid Incidental Take permit, then attach separate pages for the missing information. In
order to assist us in processing your request, please provide the item number (A. 1.a., etc.) of the required information before each of
your responses. Thank you.
Please ensure that your final HCP and Implementing Agreement (if applicable) are attached if it has not been previously submitted.
If you have previously submitted a final draft HCP or Implementing Agreement, please indicate the document’s date.

Date of final draft HCP

Date of final draft Implementing Agreement
Applications for an Incidental Take permit associated with an HCP must provide the following specific information (relevant to the
activity) under items A.- D. below in addition to the general information on pages 1-5 of this application.
A. Identify species and activity:

1. For a new Incidental Take permit:
a, Provide the common and scientific names of the species requested for coverage in the permit and their

status (endangered (E), threatened (T), proposed endangered (PE), proposed threatened (PT), candidate for
listing (C), or species likely to become a candidate (LC)).

b. Provide the number, age, and sex of such species to the extent known.

c. Quantify the anticipated effects to their habitat.

d. Describe each activity associated with your project that would result in the incidental take of each species.
2. For an amended Incidental Take permit:

Form 3-200-56 Rev. October 2010 Page 6 of 16



B'

a. Identify the activitic .nd.or species to be added to your valid permit (provide ba ' the scientific, to the .
most specific taxonomic level, and common names), as well as the species status (see 1.a.. above),

b. Provide the number, age and sex of such species to the extent known.

c. If any activities requested in this application differ from those in your valid permit, then for each species
state the current activity, the requested new activity, and how the new activity will impact each species.

d. Describe each activity associated with your project that would result in the incidental take of cach specics.

c. Quantify any anticipated effects to the habitat of each added species.

f. Identify activities and or species to be deleted from your valid permit and the reason(s) for the deletion.

HCP: 1a and b — Section 1.4; 1¢ -- Chapter 4; 1d -- Chapter 2

Page(s) & source document:

Identify location of the proposed activity:

1. Provide the name of the State, county, tribal land, and the specific location of the proposed activity site(s). Include a
formal tegal description, section township:range information, county tax parcel number, local address, or any other
identifying property designation that will precisely place the location of the proposed activity site(s). Attach a
location map and plat of the project site clearly depicting the project boundaries and the footprint and location of all
portions of the property that would be affected by your praposed activities,

2. Provide the total number of acres covered by the HCP o
Is this the total acreage of the parcel? (checkone) Oyes Ono
3. Provide the approximate number of acres to be impacted .
4, Provide the approximate number of acres to be protected
5 Provide a complete description, including timeframes, for implementation of proposed voluntary management

activities to enhance, restore, or maintain habitat benefiting federally listed, proposed or candidate species, or other
species likely to become candidates. Include schedules for implementing these activities.

P:S .2, 33, 1-1 d 1-2.
Page(s) & source documem:Hc ections 1 Figures an

Describe the proposed activities in the conservation plan:

You must submit a Habitat Conservation Plan, We strongly encourage you to ensure that your HCP is consistent with the
Habitat Conservation Planning Handbook, subsequent Handbook addendums, and current policies in order to minimize delays
in evaluating your application. The Handbook and other HCP information is available on the U.S. Fish & Wildlife Service’s
Endangered Species web page at hitp: www.tfws,zov endangered what-we-do hep-overview himl.

Provide a complete description of activity(ies) or reference the applicable HCP or Implementing Agreement page numbers
identifying the subject information.

The HCP must specify:
1. The impact that will likely result from the incidental taking. A discussion of the impact that will likely result from
the incidental take must include quantification of any anticipated effects to the habitat of the species sought to be
covered by the permit.
2. The steps that will be taken to minimize and mitigate such impacts, the funding that will be available to implement
such steps, and the procedures to deal with unforeseen circumstances. .
3. The steps that will be taken to monitor and report on such impacts, including a copy of the monitoring plan, We are
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. a 'norized to require reports of activities conducted under a pe. ¢ per the U.S. Fish & Wildlife Service's general

permit regulations at 50 CFR 13.45.

4. Alternative actions to such incidental taking that have been considered and the reasons why these altematives are not
proposed for use.

s. The biological goals(s) and objectives for the HCP.

6. The duration requested for the proposed permit.

HCP: #1-Ch 4; #2-Ch 5; #3-Ch 6; # 4-Sect. 1-6; # 5 Sect4-1; #6 Sect 1.3.2
Page(s) & source document : ‘

D. Implementing Agreement
An Implementing Agreement
is isnot (FWS Regional Office to circle one)
a part of the permit application for a Habitat Conservation Plan,

This Implementing Agreement must be signed at finalization of the HCP. Are you willing to commit to an Implementing Agreement at
finalization of the HCP?

©Yes, I am willing to commit to an Implementing Agreement. Please submit any unsigned, draft Implementing Agreement
that you have prepared with our Field Office.

ONo, I am not willing to commit to an Implementing Agreement.
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Incidental Take Permit Application

Certification Notice
The same person who signs in box D. on page 1 of the application must sign (in bluc ink) the following certification.

By submitting this application and receiving an Incidental Take permit pursuant to Section 10(a)(1 X B) of the Endangered
Species Act, ]

Karl J. Dreher

) ) ___ (print name(s)) attest that I/\ve own the lands
indicated in this application, or have sufficient authority or rights over these lands to implement the measures of the Habitat
Conservation Plan (and Implementing Agreement if applicable) covered by the Incidental Take permit. Further, upon receipt
of the Incidental Take permit, I/we agree to conduct the activities as specified in the Habitat Conservation Plan (and
Implementing Agreement if applicable) according to the terms and conditions of the Incidental Take permit and its supporting

docum
ov/o3 Jasve,
sig'naw-: (iUluc ink) date
Karl J. Dreher
please print name legibly
signature (i blLic'ihk) . date

pleaseprmt name legibl;
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‘ Incidental Take Permit Application
Certification Notice
The same person who signs in box D. on page | of the application must sign (in blve ink) the following certification.

By submitting this application and receiving an Incidental Take permit pursuant to Section 10¢a)(1 ¥B) of the Endangered
Species Act, |

Robert R. Puente .

_ " 2 (print name(s)) altest that [ we own the lands
indicated in this application, or have sufficient authority or rights over these lands to implement the measures of the Habitat
Conservation Plan (and Implementing Agrecment if applicable) covered by the Incidental Take permit. Further, upon receipt
of the Incidental Take permit, I/we agree to conduct the activities as specified in the Habitat Conservation Plan (and
Implementing Agreement if applicable) according to the terms and conditions of the Incidental Take permit and its supporting

dmu/n?%//f Y- 12/22/4

signature {in blug ink) date
Robert R. Puente

please priflt name legibly

signature (in blue ink) date

please print name legibly
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Incidental Take Permit Application

Certification Notice
The same person who signs in box D. on page 1 of the application must sign (in blue ink) the following certification.

By submitting this application and receiving an Incidental Take permit pursuant to Section 10(a)(1)(B) of the Endangered
Species Act, I

Michael Morrison .

e ——— (print name(s)) attest that I'we own the lands
indicated in this application, or have sufficient authority or rights over these lands to implement the measures of the Habitat
Conservation Plan (and Implementing Agreement if applicable) covered by the Incidental Take permit. Further, upon receipt
of the Incidental Take permit, I'we agree to conduct the activities as specified in the Habitat Conservation Plan (and
Implementing Agreement if applicable) according to the terms and conditions of the Incidental Take pesmit and its supporting

L/,-_,—-

m
, i /2, Aa/c‘lﬂ Y
signature (in Blue ink) date

Michael Momrison

please print name legibly

signature (in blue ink) date

please print name legibly
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Incidental Take Permit Application

Certification Notice

The same person who signs in box D. on page 1 of the application must sign (in blue ink) the following certification.

By submitting this application and receiving an Incidental Take permit pursuant to Section 10(a)(1(B) of the Endangered
Species Act, 1

James R. Nuse :

‘ . o e (print name(s)) attest that | we own the lands
indicated in this application, or have sufficient authority or rights over these Jands to implement the measures of the Habitat
Conservation Plan (and Implementing Agreement if applicable) covered by the Incidental Take permit. Further, upon receipt
of the Incidental Take permit, L/'we agree to conduct the activities as specified in the Habitat Conservation Plan (and
Implementing Agreement if applicable) according to the terms and conditions of the Incidental Take permit and its supporting

documents.
1220/ 11

date

ure {in blue ink)
s R. Nuse, P.E.

;;lease p}i_:-u-namc legibly

signaturcvfi}\ blue ink) E date

please print narﬁe"lcgiblyj
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Incidental Take Permit Application

Certification Notice
The same person who signs in box D. on page 1 of the application must sign (in blue ink) the following certification.

By submitting this application and receiving an Incidental Take permit pursuant to Section 10(a)(1)(B) of the Endangered
Species Act, [

Denise M, Trauth <

o ) {print name(s)) attest that [ ‘we own the lands
indicated in this application, or have sufficient authority or rights over these lands to implement the measures of the Habitat
Conservation Plan (and implementing Agreement if applicable) covered by the Incidental Take pemit. Further, upon receipt
of the Incidental Take permit, I/we agree to conduct the activities as specified in the Habitat Conservation Plan (and
Implementing Agreement if applicable) according to the terms and conditions of the Incidental Take permit and its supporting

documents.
v Qe N Ttk 12842
signature (in blue ink) date
Denise M. Trauth
please print name legibly
signature (in blue ink) date

please print name legibly
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